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Supplemental Report 
Upon Remand of the  

Skagway Borough Proposal to the  
Local Boundary Commission 

Section 1 - Background
In January 2001, a pet�t�on was subm�tted to the Local Boundary Comm�ss�on 
(Comm�ss�on or LBC) to d�ssolve the C�ty of Skagway (C�ty or Skagway c�ty 
government) and concurrently �ncorporate a Skagway borough (R. 1-63).1  The 
proposed borough boundaries – encompassing 443.1 square miles and 862 residents 
- were �dent�cal to the corporate boundar�es of the C�ty.  Moreover, the powers 
and dut�es of the proposed borough were the same as those of the Skagway c�ty 
government.

Opportunities for public comment and briefing, analysis by LBC Staff, and a public 
hearing in Skagway before the Commission followed the filing of the Petition (see 
R. 735 – 741 for summary of the full proceedings).  At the end of those proceedings in 
September 2002, the Comm�ss�on concluded that the Skagway borough proposal fa�led 
to meet several requisite standards established in law.2  Those conclus�ons are set out 
�n the Comm�ss�on’s 34-page 2002 dec�s�onal statement (R. 734-767).  The dec�s�onal 

1  The Petition for Dissolution of the City of Skagway and Incorporation of a Skagway Borough �s referred to �n th�s 
report as the “Pet�t�on.”  “R” refers to the 1,326-page Record on Appeal �n the Super�or Court for the State of Alaska �n 
the matter of the Petitioners for the Dissolution of the City of Skagway and Incorporation of the Skagway Borough v. Local 
Boundary Commission, Case No. 1 JU-02-0124 CI.  A copy of the Record was prov�ded to each of the current members of the 
LBC �n November 2005.  The Record and other documents referenced �n th�s report are ava�lable from the Alaska Department of 
Commerce, Commun�ty, and Econom�c Development (Commerce or the Department) at (907) 269-4501.  

2  The Commission found that the Skagway Petition failed to meet requirements that:
 (1) the proposed Skagway borough embrace an area and populat�on w�th common �nterests to the max�mum degree 

poss�ble (art. X, § 3 of the Alaska Const�tut�on, AS 29.05.030(a)(1), and 3 AAC 110.045); 
 (2) creat�on of the proposed Skagway borough serve the best �nterests of the State (AS 29.05.100(a) and 3 AAC 110.065);
 (3) the proposed Skagway borough encompass an area with ample human and financial resources to support borough 

operat�ons (AS 29.05.031(a)(3) and 3 AAC 110.055); 
 (4) the proposed Skagway borough encompass an area with a population of sufficient size and stability to support a 

borough (AS 29.05.031(a)(1) and 3 AAC 110.050(a) - (b); 
 (5) the proposed Skagway borough encompass an area w�th commun�cat�on and transportat�on fac�l�t�es that allow an 

�ntegrated borough government ( AS 29.05.031(a)(4) and 3 AAC 110.045(c) - (d)); 
 (6) the proposed Skagway borough encompass an area w�th boundar�es that conform generally to natural geography 

(AS 29.05.031(a)(2) and 3 AAC 110.060(a)); 
 (7) the proposed Skagway borough encompass an area that embraces all land and water necessary for efficient, cost 

effect�ve serv�ce del�very (AS 29.05.031(a)(2) and 3 AAC 110.060(a)); and 
 (8) the proposed Skagway borough conform to the boundar�es of a reg�onal educat�onal attendance area 

(3 AAC 110.060(c)). 
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statement also set out “several fundamental 
principles about the formation of organized 
boroughs in Alaska” that were recognized by the 
Comm�ss�on (R. 741-752).3 

Skagway appealed the Comm�ss�on’s dec�s�on 
to the Super�or Court, assert�ng, �n part, that 
the fundamental principles recognized by the 
Comm�ss�on const�tuted de facto regulat�ons that 
had not been adopted under the Adm�n�strat�ve 
Procedure Act.  The Comm�ss�on countered, �n 
part, that �t had broad d�scret�on to act on the 
Pet�t�on and that the fundamental pr�nc�ples 
recognized by the Commission were clearly 
rooted �n ex�st�ng law.

The Court found �n Skagway’s favor, decree�ng 
that, “w�thout pr�or not�ce, the Comm�ss�on ap-
pl�ed a newly-enunc�ated ‘fundamental pr�nc�ple’ 
to conclude that 443.[1] square miles is not 
‘relat�vely large’ enough to be a borough.”  (Pe-
titioners for the Dissolution of the City of Skagway and Incorporation of the Skagway 
Borough v. Local Boundary Commission, Case No. 1 JU-02-0124 CI, sl�p op. (Alaska, 
September 20, 2005).)  Consequently, the court remanded the matter to the LBC.4  

In d�rect�ng the Comm�ss�on to recons�der the matter, the court noted that the “Com-
m�ss�on rema�ns free to deny the pet�t�on.  However, any dec�s�on must be based 
on standards adopted accord�ng to law.”  Id.  Those standards are enumerated �n 
AS 29.05.100(a), which states as follows:

3  The fundamental principles recognized by the Commission can be summarized as follows:
 (1)  each borough and each c�ty �s a mun�c�pal�ty and pol�t�cal subd�v�s�on;  
 (2)  State law imposes the same mandatory powers on home rule and first class cities in the unorganized borough as it 

does in the case of organized boroughs;
 (3)  a borough �s a reg�onal mun�c�pal�ty whereas a c�ty �s a commun�ty-based mun�c�pal�ty;
 (4)  both cities and boroughs must embrace areas with common social, cultural, and economic interests, but the requisite 

degree for such is significantly greater for cities than boroughs;
 (5)  boroughs should generally include multiple communities and should be able to provide services efficiently and 

effect�vely;
 (6)  Alaska’s Const�tut�on encourages m�n�mum numbers of boroughs;
 (7)  borough boundaries should be established at the State level to reflect state-wide considerations as well as regional 

cr�ter�a and local �nterests;  
 (8)  Alaska’s Const�tut�on encourages the extens�on of borough government; however, all standards must be met and the 

Comm�ss�on �s not obl�ged to approve proposals that only m�n�mally meet the standards;
 (9) boroughs should not be prematurely formed when local government needs can be met by c�ty annexat�on or 

�ncorporat�on. 

4  Only one of the current five members of the Commission was a member of the Commission at the time of the 2002 
decision.

LBC’s 2002 Decisional Statement
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The Local Boundary Comm�ss�on may amend the pet�t�on and may �mpose 
cond�t�ons on the �ncorporat�on. If the comm�ss�on determ�nes that the 
�ncorporat�on, as amended or cond�t�oned �f appropr�ate, meets appl�cable 
standards under the state const�tut�on and comm�ss�on regulat�ons, meets 
the standards for �ncorporat�on under AS 29.05.011 or 29.05.031, and �s �n 
the best �nterests of the state, �t may accept the pet�t�on. Otherw�se �t shall 
reject the pet�t�on.

More specifically, the standards applicable to the Skagway borough incorporation 
proposal cons�st of art�cle X, sect�on 3 of the Alaska Const�tut�on, AS 29.05.031, 
3 AAC 110.045 – 3 AAC 110.065, and 3 AAC 110.900 – 3 AAC 110.990.  Those provisions 
include specific measures of the best interests of the State.  The provisions of the 
federal Vot�ng R�ghts Act5 also apply to borough �ncorporat�ons �n Alaska.  A copy of 
the appl�cable standards �s �ncluded �n th�s report as Append�x A.  

Staff for the Comm�ss�on (LBC Staff)6 is required by AS 29.05.080 and 3 AAC 110.530 to 
“investigate” each borough incorporation proposal and report its findings to the Local 
Boundary Comm�ss�on w�th �ts recommendat�ons regard�ng the �ncorporat�on.  The LBC 
Staff fulfilled those duties in the original proceedings by preparing both a preliminary 
report (R. 166-397) and final report (R.  470-601), as required by 3 AAC 110.530.  
The Comm�ss�on �nv�ted th�s supplemental report �n these remand proceed�ngs (see 
letter from Comm�ss�on Cha�r Darroll Hargraves dated October 24, 2005).7  LBC Staff 
prepared th�s report �n accordance w�th that �nv�tat�on.  Th�s supplemental report 
adopts by reference the LBC Staff 2002 preliminary and final reports.  To the extent 
that any aspect of those reports conflicts with any analysis, findings, or conclusions 
presented here, th�s supplemental report preva�ls.  

In the course of the remand proceed�ngs, the Comm�ss�on also �nv�ted the Pet�t�oner 
to file a supplemental brief.  On December 29, 2005, the Petitioner filed a 30-page 
supplemental br�ef �n support of the Skagway borough proposal.  Appended to the 

5  42 U.S.C. § 1973.

6  AS 44.33.020(a)(4) prov�des that “the Department of Commerce, Commun�ty, and Econom�c Development shall serve as 
staff for the Local Boundary Comm�ss�on.”  References to LBC Staff �n th�s report �nclude not only the Department of Commerce, 
Commun�ty, and Econom�c Development, but also �ts predecessors (�.e., Alaska Department of Commerce and Econom�c 
Development, Alaska Department of Commun�ty and Reg�onal Affa�rs (DCRA), and the Local Affa�rs Agency).

7  The schedule originally set out in the October 2005 letter was modified by the LBC Chair on February 21, 2006.  The 
modification extended the deadline for the Petitioner’s Supplemental Brief and also provided that “The new schedule will 
require LBC Staff to file its report at least three weeks prior to the hearing, as provided by 3 AAC 110.640.”  In August, the LBC 
Chair proposed to hold the Skagway hearing on September 15, 2006, which would have required publication of the LBC Staff 
supplemental report by August 25.   Although the date for the hear�ng was extended past September 15 at the Pet�t�oner’s 
request, the Chair announced in a letter dated August 10 that he would reaffirm the deadline requiring the LBC Staff to submit a 
supplemental report by August 25.  
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Pet�t�oner’s supplemental br�ef was a three-page letter from Judge Thomas B. Stewart 
(Ret�red)8 endors�ng the Skagway borough proposal.  Also appended to the Pet�t�oner’s 

supplemental br�ef was a 
copy of Resolut�on No. 05-
28R of the Counc�l of the 
Skagway c�ty government. 
The resolut�on resolves 
on behalf of a future 
govern�ng body of the 
proposed new borough to 
“wa�ve any ent�tlement 
to any port�on of an 
Organization Grant to 
wh�ch [the Skagway 
borough] may otherw�se be 
ent�tled dur�ng the three 
year trans�t�on per�od 
of borough format�on.”  
Add�t�onally, the resolut�on 
“resolves not to request a 
wa�ver of the local fund�ng 
match for the Skagway 
School D�str�ct, wh�ch �t 
could otherwise request 
dur�ng the process of 
borough format�on.” 

Dur�ng the remand 
proceed�ngs, the 
Comm�ss�on also �nv�ted 

respons�ve br�efs and wr�tten comments from the publ�c.  Eleven sets of wr�tten 
comments were submitted.  Those are listed below:

•	 Stuart Brown, Pres�dent of the Skagway Development Corporat�on, wrote a three-
page letter dated January 9, 2006, support�ng the Skagway proposal;9

8  Thomas Stewart served as Ass�stant Attorney General for the Terr�tory of Alaska unt�l 1954, when he was elected to 
the Terr�tor�al House of Representat�ves. Wh�le �n the House, Mr. Stewart played a key role �n research�ng, draft�ng, and ga�n�ng 
passage of the bill authorizing the Constitutional Convention, where he served as Secretary. In 1966, he was appointed to the 
Juneau Super�or Court, where he served unt�l 1981. S�nce h�s ret�rement, he has cont�nued serv�ce to the Alaska Court System as 
a settlement judge and in other capacities.  (http://www.alaska.edu/creatingalaska/)

9  The Skagway Development Corporation is a nonprofit corporation “formed at the City of Skagway’s request in 2001” 
on the bel�ef that “a more profess�onal and full-t�me approach to econom�c development needed to transp�re for Skagway to 
develop �nto a v�tal year round commun�ty.”  See http://www.skagwaydevelopment.org/aboutus.html.

Public Comments Filed During the Remand Proceedings

http://www.skagwaydevelopment.org/aboutus.html
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•	 State Senator Albert M. Kookesh and State Representat�ve B�ll Thomas wrote a two-
page letter dated January 13, 2006, endors�ng the Skagway borough proposal;10

•	 Stan Selmer, Cha�rman of the Board of Alaska Power & Telephone Company, wrote 
a one-page letter dated January 19, 2006, express�ng support for the proposed 
Skagway borough;11

•	 Bernard H. Ruckardt, Cooper Land�ng res�dent, wrote a one-page note dated 
January 22, 2006, support�ng the Skagway borough proposal;12

•	 Dr. M�chael D�ckens, Super�ntendent of the C�ty of Skagway School D�str�ct, 
expressed support for the Skagway proposal �n a three-page letter dated 
January 24, 2006, w�th a one-page attachment;

•	 Gene Kane, Anchorage res�dent, wrote a one-page letter dated January 28, 2006, 
oppos�ng the �ncorporat�on of a Skagway borough;13

•	 John R. Thronrud, owner and operator of At the Wh�te House, a Skagway �nn, 
wrote a one-page letter dated January 29, 2006, favor�ng the Skagway borough 
proposal;14

•	 Kev�n War�ng, Anchorage res�dent, wrote an e�ght-page letter dated January 29, 
2006, oppos�ng �ncorporat�on of a Skagway borough;15

•	 State Senator Gary W�lken wrote a two-page letter dated January 30, 2006, 
oppos�ng the proposed Skagway borough;16 

10  Senator Kookesh represents Senate D�str�ct C �n the Alaska Leg�slature; Representat�ve Thomas serves House D�str�ct 5 �n 
the Alaska Leg�slature.  Skagway �s w�th�n Senate D�str�ct C and House D�str�ct 5.

11  Mr. Selmer �s a former Mayor of the C�ty of Skagway and former member of the Counc�l of the C�ty of Skagway. 

12   Mr. Ruckardt took an �nterest �n the Skagway proposal �n November and December 2005, when he advocated format�on 
of a “Chugach Mounta�n Range Borough” by detach�ng the eastern port�on of the Kena� Pen�nsula Borough and form�ng a new 
borough encompass�ng Cooper Land�ng, Moose Pass, Hope Crown Po�nt, Sunr�se, and Seward.  

13   Mr. Kane �s a former member of the LBC Staff and former D�rector of Alaska’s local government agency.

14  Mr. Thronrud �s a former member of the Counc�l of the C�ty of Skagway.

15 Mr. Waring served on the LBC from 1996 – 2003 and was LBC Chair during the 2001-2002 Skagway borough incorporation 
proceed�ngs; he �s also a former D�v�s�on D�rector �n Commerce’s predecessor agency, the DCRA.  

16 Senator W�lken represents Senate D�str�ct E (Fa�rbanks) �n the Alaska Leg�slature.  He has been and cont�nues to be a 
strong advocate for regional boroughs in unorganized areas of Alaska that have the fiscal and administrative capacity to operate 
borough governments.  
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•	 Kath�e Wasserman, Juneau res�dent, wrote a one-page letter dated January 30, 
2006, favor�ng the Skagway borough proposal;17 and

•	 Chr�s R�deout, Homer res�dent, wrote a one-page letter dated January 31, 
2006, express�ng concern over the prospect of the prol�ferat�on of small, s�ngle-
commun�ty boroughs �n Alaska.18 

The Pet�t�oner’s supplemental br�ef and the 11 sets of comments were �ncluded �n the 
record �n these remand proceed�ngs.  A copy of those mater�als was prov�ded to each 
member of the Comm�ss�on.  The Pet�t�oner’s supplemental br�ef and the 11 sets of 
written comments may be viewed online at <http://www.dced.state.ak.us/dca/lbc/
skagway.htm>.

Section II of this report presents a summary of the LBC Staff’s supplemental findings 
�n these remand proceed�ngs.  The summary �s followed by Sect�on III, wh�ch presents, 
in detail, the LBC Staff’s supplemental findings regarding the Skagway borough 
proposal.  Th�s report closes w�th the LBC Staff’s supplemental conclus�ons and 
recommendat�ons, wh�ch are presented �n Sect�on IV.  

17 Ms. Wasserman �s currently employed as the Deputy D�rector of the Alaska Mun�c�pal League.  She �s a former member 
of the LBC.  During the 2001 – 2002 proceedings, she was paid by the City of Skagway to advocate for the Skagway borough 
proposal.

18 Mr. Rideout has taken an interest in LBC matters following the filing of a petition for annexation by the City of Homer in 
March 2000.  
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Section II – Summary of Supplemental Findings

Part A.  Strong local interests underlie the Skagway borough proposal; Commission 
decisions must reflect a broader scope - the best interests of the State.  

In 2002, the Comm�ss�on found that the Skagway borough proposal “�s mot�vated 
largely, �f not exclus�vely, by local concern that the Alaska Leg�slature or an ex�st�ng 
borough w�ll �n�t�ate proceed�ngs to comb�ne Skagway w�th other commun�t�es �n an 
ex�st�ng or proposed borough w�thout the consent of Skagway voters.”  (R. 734; see 
also R.  172-173.)   

Substant�al local �nterests underl�e that mot�ve.  Among those �s a des�re expressed 
by City officials to shield Skagway’s considerable tax base and preserve the significant 
degree of political autonomy afforded to Skagway as a first-class city in the 
unorganized borough.  Given such interests, Skagway’s motive is understandable; and 
no cr�t�c�sm �s �ntended here by acknowledg�ng that the �nterests and mot�ve ex�st.  

It is fitting, however, to recognize 
Skagway’s local �nterests and 
mot�ve and to understand that local 
�nterests are not always �n harmony 
w�th the State’s �nterests when �t 
comes to establ�sh�ng boroughs.  As 
noted �n Sect�on I of th�s report, 
AS 29.05.100(a) expressly proh�b�ts 
the Comm�ss�on from approv�ng 
a borough �ncorporat�on proposal 
unless �t determ�nes that the 
proposal serves the State’s best 
�nterest.   

The framers of Alaska’s 
Const�tut�on foresaw the potent�al 
for local-State conflict in municipal 
boundary �ssues.19 To advance the 
broad publ�c �nterest �n sett�ng 

municipal boundaries, the framers provided for the Commission — one of only five 
boards named �n Alaska’s Const�tut�on — to serve as an �ndependent body to ensure 
that boundary determinations reflected the principles set out in the Local Government 
Art�cle of Alaska’s Const�tut�on.  Part A of Sect�on III of th�s report exam�nes �n deta�l 
the specific local interests associated with the Skagway borough proposal. 

19 The contemporary arena �n wh�ch borough �ncorporat�on proposals are �n�t�ated and dec�s�ons rendered often fosters 
conflict between local and State interests to a level that is perhaps even beyond that envisioned by the framers of Alaska’s 
Const�tut�on.  To ga�n a better apprec�at�on of the challenges of establ�sh�ng boroughs �n the post-1963 Mandatory Borough era, 
readers are encouraged to rev�ew Append�x B of th�s report. 

Skagway’s Port During Tourist Season
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Part B.  Borough incorporation standards are most reasonably read in a regional 
context.  

As d�scussed �n Sect�on III-B, the Alaska Supreme Court has repeatedly held that 
the Comm�ss�on has broad lat�tude �n determ�n�ng whether to approve a borough 
�ncorporat�on pet�t�on, as long as �ts �nterpretat�on of the appl�cable legal standards 
has a “reasonable bas�s of support.”  

Only two types of local government are prov�ded for �n Alaska’s Const�tut�on — a c�ty 
government and an organized borough.  It is axiomatic that city governments and 
organized boroughs are distinctly different types of local government in Alaska.  One 
fundamental difference between the two relates to size, with organized boroughs 
be�ng the larger, reg�onal form of government.  Th�s �s ev�dent �n a pla�n read�ng of 
Alaska’s Const�tut�on, statutory standards for �ncorporat�on, and regulat�ons govern�ng 
incorporation.  Thus, the LBC Staff finds that the standards for incorporation of 
organized boroughs are most reasonably read in a context that promotes boroughs 
that embrace a reg�onal area w�th natural �nterests w�th respect to soc�al, cultural, 
econom�c, transportat�on, geograph�c, and other character�st�cs.

Part C.  The proposed Skagway borough does not comprise an area with a 
population that is interrelated and integrated as to its social, cultural, and 
economic activities.

In the 2001 - 2002 proceed�ngs, the LBC Staff exam�ned the soc�al, cultural, and 
econom�c �nterrelat�onsh�ps and �ntegrat�on of the populat�on of the proposed 
Skagway borough.  Aspects of that earl�er rev�ew are set out �n Part C of Sect�on III of 
th�s report.  Based on that rev�ew, the LBC Staff concluded �n 2002 “that the Skagway 
borough proposal does not sat�sfy the mult�ple commun�ty standard set out �n 3 AAC 
110.045(b).”  (R. 257.)

The LBC Staff affirms its earlier conclusion for purposes of these remand proceedings.  
A cr�t�cal aspect of whether the proposed borough compr�ses an “area” w�th a 
populat�on that �s soc�ally, culturally, and econom�cally �nterrelated and �ntegrated �s 
whether it encompasses multiple communities, as the term community is defined in 
law specifically applicable to these proceedings.  The Petitioner takes the view that 
the proposed borough encompasses two such communities – Skagway and Dyea.

Based on its application of the legal definition of a community, LBC Staff differs 
w�th the Pet�t�oner on th�s cruc�al po�nt.  Sect�on III-C of th�s report, offers the LBC 
Staff’s contemporary examination of Dyea in light of the applicable legal definition of 
“commun�ty.”  
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Part D.  The proposed Skagway borough does not comprise an area with a 
population that is large and stable enough to support borough government.

As �s d�scussed �n Sect�on III-D, State law (3 AAC 110.050(b)) prov�des that, absent a 
“specific and persuasive showing to the contrary,” the Commission will presume that 
a populat�on �s not large enough and stable enough to support a proposed borough 
government unless at least 1,000 permanent res�dents l�ve �n that proposed borough.

There are fewer than 1,000 res�dents �n the proposed Skagway borough.  Moreover, 
the relevant facts in this case militate heavily against finding that the presumptive 
requirement is overcome. Specifically, (1) the population of the proposed Skagway 
borough �s far below the 1,000-res�dent threshold; (2) the number of Skagway 
res�dents �s decl�n�ng; (3) Skagway’s young populat�on �s d�sproport�onately smaller 
than the statew�de average; (4) the d�sproport�onal nature of the age d�str�but�ons 
among the populat�on of Skagway �s becom�ng �ncreas�ngly d�sparate; and (5) 
Skagway’s population is subject to significant seasonal population changes.  

Part E.  The boundaries of the proposed Skagway borough do not encompass an 
area that conforms generally to natural geography and that includes all areas 
necessary for full development of municipal services. 

The boundary standard �s addressed �n 3 AAC 110.060.  Subsect�on 3 AAC 110.060(c) 
requires a borough encompassing Skagway to conform to the boundaries of the 
Chatham reg�onal educat�onal attendance area (REAA), the REAA �n wh�ch Skagway 
is located.  The Chatham REAA encompasses 20,776 square miles.  An exception to 
the requirement set out in 3 AAC 110.060(c) is permitted only if the Commission 
determines that a territory of different size is better suited to the public interest 
�n a full balance of the standards for �ncorporat�on of a borough. The Pet�t�oner’s 
alternative boundary proposal does not satisfy the requirements that allow an 
except�on to the mandate.  

In fact, the Petitioner itself recognizes that its own proposal does not meet the 
boundary standards for borough �ncorporat�on.  In 2002, the Pet�t�oner acknowledged 
that the Const�tut�on’s framers called for boroughs that embrace large and natural 
reg�ons, but �mpl�ed that �ts proposal �s perm�ss�ble because the Skagway �s “land-
locked” due to a perce�ved error on the part of the Comm�ss�on 38 years ago.  
However, the Petitioner’s proposal conflicts with article X, section 3 of Alaska’s 
Const�tut�on and �s at odds w�th other const�tut�onal prov�s�ons that d�st�ngu�sh c�ty 
governments from borough governments.  Rather than remedy any perce�ved error, 
the Pet�t�oner’s proposal would compound �t.  The “land-locked” argument could 
then be used by others to promote boroughs whose boundar�es do not conform to 
the v�s�ons set forth by the authors of the Local Government Art�cle.  For example, 
Klukwan residents could then advocate for formation of a 1.4-square-mile Klukwan 
borough, wh�ch �s also an enclave surrounded by the Ha�nes Borough.  Moreover, 
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nearly thirty years ago in briefing to the Commission, Skagway city officials correctly 
characterized the exact 443.1 square miles at issue here as “a mere paucity by 
present borough standards preva�l�ng �n the state.”   

For these reasons and for a multitude of other reasons reflected throughout Section 
III of this report and the record of the 2001 – 2002 proceedings, the requirements 
for an except�on to the mandate �n 3 AAC 110.060(c) are clearly not ev�dent �n th�s 
proceed�ng.

Part F.  Article X, section 3 of Alaska’s Constitution promotes boroughs that 
embrace large, natural regions; it is a mandate under which all statutory borough 
standards are to be applied.

A thorough rev�ew of the efforts of the Local Government Comm�ttee and the debate 
among all delegates to Alaska’s Const�tut�onal Convent�on prov�des a clear v�ew 
that the framers of the organ�c law of the State of Alaska �ntended each borough to 
embrace a large and natural reg�on.  The Pet�t�oner and LBC Staff are �n agreement on 
th�s po�nt. 

Part G.  The best interests of the State are not served by the Skagway borough 
proposal.

The principle that the establishment of boroughs must reflect the broad public 
�nterest �s man�fest �n the Alaska Const�tut�on, Alaska Statutes, and standards 
adopted by the Comm�ss�on.  The Skagway borough proposal would advance paroch�al 
�nterests, but not the State’s �nterest �n promot�ng max�mum local self-government.  
Ne�ther would the Skagway proposal promote a m�n�mum of local government un�ts.  
Lastly, the proposal would not rel�eve the state government of the respons�b�l�ty of 
prov�d�ng local serv�ces.  
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Section III – Supplemental Findings and Conclusions 
Regarding the Skagway Borough Proposal

Part A.  Strong local interests underlie the Skagway borough proposal; 
Commission decisions must reflect a broader scope – the best interests of 
the State. 

As noted �n Sect�on II-A of th�s report, substant�al local �nterests brought about the 
Skagway borough pet�t�on.  In the or�g�nal �ncorporat�on proceed�ngs, the Comm�ss�on 
found that the Skagway borough proposal “�s mot�vated largely, �f not exclus�vely, 
by local concern that the Alaska Leg�slature or an ex�st�ng borough w�ll �n�t�ate 
proceed�ngs to comb�ne Skagway w�th other commun�t�es �n an ex�st�ng or proposed 
borough w�thout the consent of Skagway voters” (R. 734, see also R. 172-173).  That 
mot�ve seems to be strongly rooted �n a des�re to �nsulate and �solate the local tax 
base and ma�nta�n the current level of pol�t�cal autonomy.

1.  Skagway has significant economic and fiscal interests that would be advanced 
by a Skagway-only borough.

City officials and other Skagway 
res�dents have substant�al 
economic and fiscal interests 
�n creat�ng a borough w�th 
boundar�es �dent�cal to those of 
the ex�st�ng C�ty.  Those �nterests 
are ev�dent �n an exam�nat�on of 
the C�ty’s tax base.  In per cap�ta 
terms, the C�ty’s property tax 
base and sales tax base greatly 
exceed those of any other c�ty or 
borough government �n southeast 
Alaska.  In fact, Skagway’s tax 
base �s super�or to all but a t�ny 
fract�on of all local governments 
�n Alaska.  

Statew�de, Skagway’s property tax base ranks beh�nd only the North Slope Borough 
and City of Valdez, two municipalities with extensive taxable property relating to 
exploration, production, and pipeline transportation, and/or storage of oil from 
Alaska’s North Slope.  S�m�larly, Skagway’s sales tax base ranks beh�nd only the C�ty of 
Adak, wh�ch generates vast per cap�ta revenues from �ts sales tax levy on commerc�al 
fishing.  

Skagway Viewed From the Overlook Near Milepost 4 
of Dyea Road
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The State Assessor determ�ned that the “full and true value of the taxable real and 
personal property” �n the C�ty of Skagway for 2005 (the most recent year on record) 
was $296,922 per res�dent.  (Alaska Department of Commerce, Commun�ty, and 
Econom�c Development, Alaska Taxable 2005 at 45 (January 2006).)  That figure is 

more than 2.6 t�mes the 
$113,743 per res�dent 2005 
value of taxable property �n 
Juneau.

Skagway’s property tax 
base �s so substant�al 
that �t �s the only school 
d�str�ct �n southeast 
Alaska, and one of only 
three �n the ent�re state, 
whose local contr�but�on 
to schools required by 
State law �s capped under 
AS 14.17.410(b)(2) at 
45 percent of the d�str�ct’s 
“bas�c need.”   Because 
Skagway’s taxable property 
values are so great, �t 

reaches the 45 percent limitation with a required contribution equivalent to only 
2.8 m�lls.  All other mun�c�pal school d�str�cts �n southeast Alaska make a local 
contribution that is equivalent to 4 mills – a tax rate more than 40 percent higher 
than that of the C�ty of Skagway.  Statew�de, only two other school d�str�cts, the 
City of Valdez and the North Slope Borough, reach the 45 percent limitation with a 
contribution equivalent to less than 4 mills. 

As for Skagway’s sales tax base, �n 2005 Skagway’s 4 percent sales tax generated 
$4,232,693.  (Alaska Taxable 2005 at 15.)  That amounted to $1,058,173 for each 
1 percent of tax lev�ed.20  

In per capita terms, Skagway’s sales tax generated the equivalent of $1,216 per 
res�dent for each 1 percent of tax lev�ed for the port�on of the year �n wh�ch the sales 
tax levy was �n effect.  By compar�son, the C�ty of Ketch�kan ranked second among 
southeast Alaska municipalities, with the equivalent of $318 per resident for each 
1 percent of sales tax lev�ed.  The C�ty and Borough of Juneau ranked s�xth among 
municipalities in southeast Alaska with a sales tax that generated the equivalent of 

20  It is noteworthy that the sales tax figure reported above does not include a full year of sales tax revenue.  The City 
has suspended its sales tax levy from late November through late December in each of the past five years by declaring “sales tax 
holidays” as authorized by Ordinance 01-06.   

Skagway
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$214 per resident for each 1 percent of sales tax levied.  The figure for Skagway was 
282 percent higher than the figure for Ketchikan and 468 percent higher than the 
figure for Juneau.  

The fiscal and economic incentives to convert 
the Skagway c�ty government �nto a borough 
are further ev�dent �n an exam�nat�on of 
five different borough scenarios that have 
been contemplated �n the course of the 
Skagway borough proceed�ngs.  Those are 
(1) a Skagway-only borough, w�th terr�tory 
�dent�cal to that w�th�n the corporate 
boundar�es of the C�ty of Skagway (proposed 
by Pet�t�oner); (2) an Upper Lynn Canal Model 
Borough, w�th an area encompass�ng the 
Ha�nes Borough, C�ty of Skagway, and Klukwan 
(R. 2); (3) a Skagway/Juneau Borough, with 
an area encompass�ng the C�ty of Skagway 
and the C�ty and Borough of Juneau (R. 38); 
(4) a Chatham REAA21 Borough, w�th an area 
encompass�ng Skagway, Klukwan, Gustavus, 
Elfin Cove, Pelican, Hoonah, Tenakee 
Spr�ngs, and Angoon (R. 282); and (5) a Rural 
Southeast “Super Borough,” encompass�ng 
the ent�re southeast Alaska port�on of the 
unorganized borough (R. 38).  

Any scenar�o other than a Skagway-only borough 
would have major adverse fiscal implications 
for Skagway, which demonstrates the fiscal and 
econom�c �ncent�ves �n th�s matter.  

A Skagway-only borough (�.e., w�th the same 
boundar�es as the current C�ty) would generate 
$6,223,308 or $7,462 per res�dent annually, 
assum�ng an 8.75 m�ll areaw�de property 
tax (approximately equal to the 8.78 mills 
�n effect �n Zone 1 of Skagway’s d�fferent�al 
property tax zones) and a 4 percent areawide 
sales tax (�dent�cal to the sales tax currently 
lev�ed throughout the C�ty of Skagway).  Those 
revenues would be reserved for the benefit of 
res�dents of Skagway.  

21 REAA stands for reg�onal educat�onal attendance area. 

Figure 3-1.  Map Showing Upper Lynn Canal 
Model Borough Boundaries

Figure 3-2.  Map Showing Conjectural 
Juneau-Skagway Borough
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However, if Skagway were included within a Skagway/Juneau borough, the economic 
effect would be quite different.  While an 8.75 mill areawide property tax and a 
4 percent areawide sales tax in a Skagway/Juneau Borough would generate the same 
amount of revenue w�th�n Skagway ($6,223,308), those funds would not be depos�ted 
�nto a Skagway treasury to fund serv�ces �n Skagway alone but, �nstead, �n the 
Skagway/Juneau Borough treasury to fund areawide borough services.  The greater 
population of the Skagway/Juneau Borough and its comparatively lower tax base 
would dilute the per capita areawide tax revenues from the Skagway-only figure of 
$7,462 to $2,003, a reduct�on of 73 percent.    

If Skagway were included with other communities in an organized borough, the 
projected per cap�ta reduct�on �n revenues based on ex�st�ng Skagway tax rates 
would be substantial: 57 percent under an Upper Lynn Canal Borough; 61 percent in a 
Chatham REAA Borough, 73 percent in a Skagway/Juneau Borough, and 78 percent in 
a Rural Southeast Super Borough.  A summary of the projected �mpacts �s presented �n 
the table on the follow�ng page.22 

22  Further details and discussion regarding the economic interests of the Skagway city government and the citizens of 
Skagway in promoting a Skagway-only borough are provided in the April 26, 2006, affidavit by LBC Staff filed in the Superior Court 
on Apr�l 27, 2006, �n Skagway v. LBC, supra.

Figure 3-3.  Map Showing Hypothetical Chatham 
REAA Borough

Figure 3-4.  Map Showing Hypothetical Southeast 
Super Borough
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Th�s analys�s helps expla�n the C�ty’s econom�c �ncent�ve, and why the Skagway 
City Manager told the Juneau Empire:  “The fear is that [in] a Haines-Skagway 
borough, the smaller Skagway would lose control of �ts . . . b�g tour�sm tax base.”  
(Juneau Empire — AP, September 22, 2005.)  It also expla�ns why the C�ty sa�d �n 
its Comprehensive Plan:  “Borough formation is being considered to ensure smooth 
and cont�nuous serv�ces for res�dents by protect�ng the commun�ty from a host�le 
annexat�on by the Ha�nes Borough or �ncorporat�on �nto a larger Southeast Super-
Borough.”  

The City’s economic incentive in filing the Petition and bringing the appeal of the 2002 
denial of the Petition is also reflected in the Skagway City Council’s recent action 
to offer to sacrifice more than $1.2 million in one-time State fiscal incentives if the 
C�ty �s allowed to form a Skagway-only borough.  In December 2005, the C�ty Counc�l 
resolved to waive the borough’s entitlement to a $600,000 organization grant under 

Table 3-1.  Revenue Projections Under Five Borough Scenarios for Skagway

Measure
Skagway 
Borough

Upper Lynn Canal 
Model Borough

Skagway/Juneau 
Borough

Chatham REAA 
Borough

Rural Southeast 
Super Borough

PER CAPITA 
FIGURES

Revenue from 
a 4-percent 
areawide sales 
tax

$4,864 $1,812 $964 $1,456 $832

Revenue from 
a 8.75-mill 
areawide 
property tax levy

$2,598 $1,414 $1,039 $1,474 $804

Sum of above $7,462 $3,226 $2,003 $2,930 $1,636

Difference 
between $7,462 
for Skagway 
Borough and 
Figure for Other 
Boroughs 

$0
Loss of $4,236 

(57 percent) 

Loss of $5,459

(73 percent)

Loss of $4,532

(61 percent)

Loss of $5,826

(78 percent)

PER CAPITA 
REVENUE 

TIMES 
SKAGWAY’S 

2005 
POPULATION

(834)

Proportionate 
share of 
areawide 
revenues 
available for 
Skagway services

$6,223,308 $2,690,484 $1,670,502 $2,443,620 $1,364,424

Loss of total sales 
and property 
tax revenues 
for the City of 
Skagway annually 
based on 2005 
population of 
834

$0 $3,532,824 $4,552,806 $3,779,688 $4,858,884
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AS 29.05.190.  The Counc�l also resolved that the proposed borough would not take 
advantage of AS 14.17.410(e), wh�ch allows a newly formed borough to make lower 
required local contributions in support of schools during its first three years.  Based on 
current figures, waiving the transition provisions of AS 14.17.410(e) would amount to 
an est�mated $669,034.  Thus, collect�vely, the C�ty Counc�l �s offer�ng to turn down 
$1,269,034 �f granted borough status as a Skagway-only borough.

2.  A Skagway borough would enshrine a high degree of political autonomy 
unavailable to many other communities in Alaska.

In add�t�on to the econom�c �nterests d�scussed above, there are strong local �nterests 
relat�ng to pol�t�cal autonomy �n transform�ng the Skagway c�ty government �nto a 
borough. 

As a first-class city in the unorganized borough, the Skagway city government operates 
�ts own c�ty school d�str�ct and �s respons�ble for mun�c�pal plann�ng, platt�ng, land 
use regulat�on, tax assessment, and tax collect�on.  (AS 29.35.260 and 29.45.550.)  
Identical responsibilities exist for home-rule cities in the unorganized borough.  
There are 18 first-class and home-rule cities in the unorganized borough.  The 
State Demographer est�mated that those 18 c�ty governments were �nhab�ted by a 
total of 27,854 res�dents �n 2005.  That represents 4.2 percent of the Alaska’s 2005 
populat�on.  

In contrast, within organized boroughs, it is the borough government that provides for 
educat�on, plann�ng, platt�ng, land use regulat�on, tax assessment, and tax collect�on 
on an areawide basis.  The State Demographer estimated that the 16 organized 
borough governments were �nhab�ted by 582,277 res�dents �n 2005.  That represents 
87.7 percent of the Alaska’s total populat�on �n 2005.  

Figure 3-5.  Location of Home-Rule and First-Class Cities Outside of Organized Boroughs
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Thus, nearly 90 percent of Alaskans operate under a const�tut�onal system of local 
government �n wh�ch fundamental pol�t�cal r�ghts are a matter of areaw�de concern.  
If the Skagway c�ty government were “converted” to a borough, the Skagway 
borough would be able to reta�n local control over mun�c�pal plann�ng, platt�ng, land 
use regulat�on, tax assessment, and tax collect�on.  Aga�n, the LBC Staff certa�nly 
understands the local �nterest �n ma�nta�n�ng such control, part�cularly cons�der�ng 
the fiscal resources available to the City.  However, it is not only fitting to consider 
the local control afforded to a small percentage of Alaska’s populat�on �n the context 
of the concept of borough government, it is also required when determining the best 
�nterests of the State. 

Promot�ng a mult�pl�c�ty of locally autonomous un�ts does not serve the best �nter-
ests of the State.  Th�s �s part�cularly the case when the pursu�t of those paroch�al 
�nterests works to the detr�ment of broader �nterests at the reg�onal or statew�de 
levels. 

Part B.  Borough incorporation standards are most reasonably read in a 
regional context.  

The Alaska Supreme Court has, on multiple occasions, recognized that the Commission 
has broad lat�tude �n determ�n�ng whether to approve a borough �ncorporat�on 
pet�t�on, as long as the Comm�ss�on’s �nterpretat�on of the appl�cable legal standards 
has a “reasonable basis of support.”  Specifically, the Court has held that:

[T]he Local Boundary Comm�ss�on has been g�ven a broad power to dec�de 
in the unique circumstances presented by each petition whether borough 
government �s appropr�ate. Necessar�ly, th�s �s an exerc�se of delegated 
leg�slat�ve author�ty to reach bas�c pol�cy dec�s�ons. Accord�ngly, acceptance 
of the incorporation petition should be affirmed if we perceive in the record 
a reasonable bas�s of support for the Comm�ss�on’s read�ng of the standards 
and �ts evaluat�on of the ev�dence.

(Mobil Oil Corp. v. Local Boundary Commission, P.2d, 518 P.2d 92 (Alaska 1974); 
Valleys Borough Support Committee v. Local Boundary Com’n, 863 P.2d 232 (Alaska 
1993); Petitioners for Incorporation of City and Borough of Yakutat v. Local Boundary 
Com’n, 900 P.2d 721 (Alaska 1995).)

Alaska’s Const�tut�on prov�des for just two types of local government — c�t�es and 
boroughs.  It is axiomatic that city governments and organized boroughs are distinctly 
d�fferent types of local government �n Alaska.  One fundamental d�fference between 
the two relates to size, with organized boroughs being the larger, regional form of 
government. 

In h�s wr�tten comments of January 29, 2006, former LBC Cha�r Kev�n War�ng 
addressed fundamental const�tut�onal d�st�nct�ons between the two types of local 
government.  He noted that one-th�rd of the 15 sect�ons �n the Local Government 
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Art�cle of Alaska’s Const�tut�on make or �mply a terr�tor�al d�st�nct�on �n the status 
of boroughs and c�t�es.  Those cons�st of sect�ons 3, 5, 6, 7, and 15 of art�cle X.  
Mr. Waring concluded with respect to that issue as follows:

 In sum, Art�cle X, taken together w�th related statutory and regulatory 
standards, descr�bes a cons�stent des�gn for local government that 
d�st�ngu�shes boroughs and c�t�es by the�r terr�tor�al scale.[23] 

(Letter from Kevin Waring to Darroll Hargraves, pp. 1 – 3, January 29, 2006.)

The LBC Staff concurs fully w�th Mr. War�ng’s comments on the fundamental 
const�tut�onal d�st�nct�ons between c�t�es and boroughs.  The LBC Staff stresses 
that the Alaska Supreme Court �nterprets the Alaska Const�tut�on and legal �ssues 
“accord�ng to reason, pract�cal�ty, and common sense, tak�ng �nto account the pla�n 
mean�ng and purpose of the law as well as the �ntent of the drafters.”24  Further, 
bas�c rules of statutory construct�on apply when the Supreme Court �nterprets the 
Alaska Const�tut�on.25  Under statutory construct�on, the Supreme Court presumes that 
“Every word, sentence, or prov�s�on has mean�ng and was �ntended for some useful 
purpose, has some force and effect, and that some effect �s to be g�ven to each, and 
also no superfluous words or provisions were used.”26  If the terms city and borough 
were synonymous, both words would not be used e�ther �n the Alaska Const�tut�on (see 
Rules of the Style and Draft�ng Comm�ttee, Alaska Const�tut�onal Convent�on)27 or �n 
State statutes and regulat�ons. 

In add�t�on, under statutory construct�on, “Whenever poss�ble, each part or sect�on 
of a statute should be construed w�th every other part or sect�on, so as to produce a 
harmon�ous whole.”28  Here aga�n, �f city �s synonymous w�th borough, ent�re sect�ons 
of Article X of the Alaska Constitution are rendered either meaningless or superfluous, 
and there would not be d�fferent sets of statutes regard�ng c�t�es and boroughs.

23  Footnote 3 �n or�g�nal.  The statutory and regulatory standards for borough and c�ty �ncorporat�on (AS 29.05.011 
through AS 29.05.031 and 3 AAC 110) consistently reflect this distinction in territorial scale, as do the standards for borough and 
c�ty annexat�ons.

24 Koyukuk River Basin Moose v. Board of Game, 76 P.3d 383, 386 (Alaska 2003), quoting Native Vill. of Elim v. State, 
990 P.2d 1, 5 (Alaska 1999) (emphas�s added).

25  Brooks v. Wright. 971 P.2d 1025, 1028 (Alaska 1999); quoting Thomas v. Bailey, 595 P.2d 1, 4 (Alaska 1979).

26 Alaska Transp. Com’n v. Airpac, 685 P.2d 1248, 1253 (Alaska 1984).

27 See Alaska’s Constitutional Convention, p. 257.  In his book at p. 60, Mr. Fischer specifically notes that among the 
bas�c draft�ng gu�del�nes of the Style and Draft�ng Comm�ttee was the rule that “Same words should not be used for d�fferent 
mean�ngs.”  I.e., �f a c�ty could be a borough, d�fferent words would not have been used �n the Const�tut�on.

28 Forest v. Safeway Stores, Inc., 830 P.2d 778, 781 (Alaska 1992); quoting Anchorage v. Scavenius 539 P.2d  1169, 1174 
(Alaska 1975).
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Many of the statutory standards for c�ty �ncorporat�on and those for borough 
�ncorporat�on �nvolve s�m�lar or even �dent�cal cr�ter�a.  For example, 
AS 29.05.011(a)(3) requires, in the case of a city incorporation proposal, that the 
Commission determine whether the territory proposed for incorporation:

[I]ncludes the human and financial resources necessary to provide municipal 
serv�ces; �n cons�der�ng the economy of the commun�ty, the Local Boundary 
Comm�ss�on shall cons�der property values, econom�c base, personal 
�ncome, resource and commerc�al development, ant�c�pated funct�ons, and 
the expenses and �ncome of the proposed c�ty, �nclud�ng the ab�l�ty of the 
commun�ty to generate local revenue;

In comparison, AS 29.05.031(a)(3) requires that the Commission determine, in the 
case of borough incorporation, whether the area proposed for incorporation:

[I]ncludes the human and financial resources capable of providing municipal 
serv�ces; evaluat�on of an area’s economy �ncludes land use, property values, 
total econom�c base, total personal �ncome, resource and commerc�al 
development, ant�c�pated funct�ons, expenses, and �ncome of the proposed 
borough or unified municipality;

However, the key d�st�nct�on between the statutory standards for c�ty �ncorporat�on 
and those for borough incorporation involves the size of the territory or area in 
question.  State statutes establishing standards for city incorporation consistently 
require the standards to be applied at the “community” level.  Specifically, 
AS 29.05.011 provides as follows:

Sec. 29.05.011. Incorporation of a city.  (a) A community that 
meets the following standards may incorporate as a first class or home 
rule city:

(1) the community has 400 or more permanent res�dents;
(2) the boundar�es of the proposed c�ty �nclude all areas necessary to 

provide municipal services on an efficient scale;
 (3) the economy of the community includes the human and financial 

resources necessary to prov�de mun�c�pal serv�ces; �n cons�der�ng the 
economy of the community, the Local Boundary Comm�ss�on shall 
cons�der property values, econom�c base, personal �ncome, resource and 
commerc�al development, ant�c�pated funct�ons, and the expenses and 
�ncome of the proposed c�ty, �nclud�ng the ab�l�ty of the community to 
generate local revenue;

 (4) the populat�on of the community �s stable enough to support c�ty 
government;

 (5) there �s a demonstrated need for c�ty government.
(b) A community that meets all the standards under (a) of th�s 

sect�on except (a)(1) may �ncorporate as a second class c�ty.  (Emphas�s 
added.)
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In clear contrast, State statutes establ�sh�ng standards for borough �ncorporat�on 
require the standards to be applied at the “area” level. Specifically, AS 29.05.031 
provides as follows:  

Sec. 29.05.031. Incorporation of a borough or unified municipality.  
(a) An area that meets the follow�ng standards may �ncorporate 
as a home rule, first class, or second class borough, or as a unified 
municipality:

(1) the populat�on of the area �s �nterrelated and �ntegrated as to �ts 
soc�al, cultural, and econom�c act�v�t�es, and �s large and stable enough 
to support borough government;

 (2) the boundaries of the proposed borough or unified municipality 
conform generally to natural geography and �nclude all areas necessary 
for full development of mun�c�pal serv�ces;

(3) the economy of the area includes the human and financial 
resources capable of prov�d�ng mun�c�pal serv�ces; evaluat�on of an 
area’s economy �ncludes land use, property values, total econom�c 
base, total personal �ncome, resource and commerc�al development, 
ant�c�pated funct�ons, expenses, and �ncome of the proposed borough or 
unified municipality;

(4) land, water, and a�r transportat�on fac�l�t�es allow the 
commun�cat�on and exchange necessary for the development of 
�ntegrated borough government.

 (b) An area may not �ncorporate as a th�rd class borough.  (Emphas�s 
added.)

It �s noteworthy that the term “area” was used by the framers of Alaska’s Const�tut�on 
in reference to boroughs.  Specifically, article X, section 3 of Alaska’s constitution 
prov�des �n relevant part that, “Each borough shall embrace an area and populat�on 
w�th common �nterests to the max�mum degree poss�ble.”  (Emphas�s added.)  

The framers also used the term “area” �n sett�ng standards for State elect�on 
districts.  Specifically, in article VI, section 6 of the Constitution, the framers required 
that, “Each new d�str�ct so created shall be formed of cont�guous and compact 
terr�tory conta�n�ng as nearly as pract�cable a relat�vely �ntegrated soc�o-econom�c 
area.”  (Emphas�s added.)  As noted �n Sect�on III-F of th�s report, wh�ch addresses 
the const�tut�onal mandate that each borough embrace an area and populat�on w�th 
common �nterests to the max�mum degree, the framers drew parallels between 
boroughs and the State elect�on d�str�cts set out �n the Const�tut�on.  A number of the 
convent�on delegates cons�dered those elect�on d�str�cts to be appropr�ate borough 
boundar�es.  

It is also significant that the Alaska Supreme Court has held on several occasions 
that the statutory standards for borough incorporation “were intended to be flexibly 
appl�ed to a w�de range of regional cond�t�ons.”  (Emphas�s added.)  Mobil Oil; Valleys 
Borough; and Yakutat, supra. 
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In Mobil Oil, the Alaska Supreme Court also distinguished organized boroughs from 
c�ty governments, not�ng that courts throughout the nat�on have generally �nferred 
from appl�cable statutes and const�tut�ons that c�ty governments are subject to a 
“l�m�tat�on of community” doctr�ne.29  Specifically, the Court stated in Mobil Oil:

[T]he property owners offer a ser�es of cases str�k�ng down mun�c�pal 
annexat�ons and �ncorporat�ons where the lands taken have been found to 
receive no benefit.[30]  We find this authority unpersuasive when applied 
to borough �ncorporat�on. In most of these cases, the courts �nferred 
from statutes or state const�tut�ons what has been called a ‘l�m�tat�on of 
commun�ty’[31] which requires that the area taken into a municipality be 
urban or sem�-urban �n character.

There must ex�st a v�llage, a commun�ty of people, a settlement or a town 
occupy�ng an area small enough that those l�v�ng there�n may be sa�d to 
have such soc�al contacts as to create a commun�ty of publ�c �nterest and 
duty. . . .[32]

The l�m�tat�on has been found �mpl�c�t �n words l�ke ‘c�ty’ or ‘town’ �n statutes 
and const�tut�ons[33] or �nferred from a general publ�c pol�cy of encourag�ng 
m�n�ng or agr�culture.[34] In other cases, the l�m�tat�on has been expressed as 

29 The d�st�nct�on stated by the court was between “boroughs” and “mun�c�pal�t�es” (e.g., “boroughs are not restr�cted 
to the form and funct�on of mun�c�pal�t�es”).  The court was referr�ng c�ty governments when �t used the term “mun�c�pal�t�es.”  
When the North Slope Borough incorporation petition was filed, statutory standards and procedures for borough incorporation as 
well as other laws concerning boroughs were codified in “Alaska Statutes – Title 7 – Boroughs.”  In contrast, statutory standards 
and procedures for city incorporation were codified in “Alaska Statutes – Title 29 – Municipal Corporations.”  In 1972, after the 
LBC dec�s�on �n the North Slope Borough case, T�tles 7 and 29 of the Alaska Statutes were repealed and new laws concern�ng both 
cities and boroughs were enacted as “Alaska Statutes – Title 29 – Municipal Government”.  Today, AS 29 refers to both cities and 
boroughs as mun�c�pal�t�es.  

30 Footnote 19 �n or�g�nal.  FN19. The property owners rely pr�nc�pally upon Un�ted States v. C�ty of Bellevue, Nebraska, 
474 F.2d 473 (8th C�r. 1973); State ex rel. Attorney General v. C�ty of Avon Park, 108 Fla. 641, 149 So. 409 (1933); State ex rel. 
Dav�s v. C�ty of Stuart, 97 Fla. 69, 120 So. 335 (1929); C�ty of Aurora v. Bryant, 240 Ind. 492, 165 N.E.2d 141 (1960); State v. 
V�llage of Leeton�a, 210 M�nn. 404, 298 N.W. 717 (1941); Portland General Electr�c Co. v. C�ty of Estacada, 194 Or. 145, 241 P.2d 
1129 (1952).  

31 Footnote 20 �n or�g�nal. 1 C. Ant�eau, Mun�c�pal Corporat�on Law § 1.04 (1973).  

32 Footnote 21 �n or�g�nal.  State ex rel. Dav�s v. Town of Lake Plac�d, 109 Fla. 419,  147 So. 468, 471 (1933).  

33 Footnote 22 �n or�g�nal.  E. g., Town of Satell�te Beach v. State, 122 So.2d 39 (Fla.App.1960); State v. Town of 
Boynton Beach, 129 Fla. 528, 177 So. 327 (1937); State ex rel. Dav�s v. C�ty of Largo, 110 Fla. 21, 149 So. 420 (1933); State ex 
rel. Attorney General v. C�ty of Avon Park, 108 Fla. 641, 149 So. 409 (1933); State ex rel. Dav�s v. C�ty of Stuart, 97 Fla. 69, 120 
So. 335 (1929); Chesapeake and O. Ry. v. C�ty of S�lver Grove, 249 S.W.2d 520 (Ky. 1952); Portland General Electr�c Co. v. C�ty of 
Estacada, 194 Or. 145, 241 P.2d 1129 (1952).

34 Footnote 23 �n or�g�nal.  E. g., State ex rel. B�bb v. C�ty of Reno, 64 Nev. 127, 178 P.2d 366 (1947).
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a finding that the land taken is not susceptible to urban municipal uses.[35] 
The result �n these cases was determ�ned not by a test of due process but by 
restr�ct�ons �n pert�nent statutes and const�tut�ons on the reach of mun�c�pal 
annexat�ons and �ncorporat�ons.

As�de from the standards for �ncorporat�on �n AS 07.10.030,36 there are 
no limitations in Alaska law on the organization of borough governments. 
Our const�tut�on encourages the�r creat�on. Alaska const. art. X, § 1.  And 
boroughs are not restr�cted to the form and funct�on of mun�c�pal�t�es. 
They are meant to prov�de local government for reg�ons as well as local�t�es 
and encompass lands w�th no present mun�c�pal use.[37] For these reasons, 
the mun�c�pal cases rel�ed upon by the property owners are poor gu�des to 
resolving whether organization of an Alaskan borough violates substantive 
due process. 

As reflected in the above review of the statutory standards for city incorporation, 
AS 29.05.011 does �ndeed prov�de a “l�m�tat�on of commun�ty” for c�ty governments.  
Moreover, the l�m�tat�on of commun�ty doctr�ne �s expl�c�t �n terms of the 
Comm�ss�on’s regulat�ons govern�ng c�ty �ncorporat�on.38  For example, 3 AAC 
110.040(b) provides:

The boundar�es of the proposed c�ty must �nclude only that terr�tory 
compr�s�ng a present local commun�ty, plus reasonably pred�ctable growth, 
development, and publ�c safety needs dur�ng the 10 years follow�ng the 
effect�ve date of �ncorporat�on.

Further, 3 AAC 110.040(c) provides:

The boundar�es of the proposed c�ty may not �nclude ent�re geograph�cal 
regions or large unpopulated areas, except if those boundaries are justified 
by the appl�cat�on of the standards �n 3 AAC 110.005 - 3 AAC 110.042.

In clear contrast to the prov�s�ons above, the reg�onal context �n wh�ch borough 
�ncorporat�on standards are to be appl�ed �s clearly ev�dent �n the regulat�ons of 
the Comm�ss�on.  In part�cular, 3 AAC 110.045(b) establ�shes a formal presumpt�on 

35 Footnote 24 �n or�g�nal.  E. g., C�ty of Sugar Creek v. Standard O�l Co., 163 F.2d 320 (8th C�r. 1947); Waldrop v. Kansas 
C�ty Southern Ry. Co., 131 Ark. 453, 199 S.W. 369 (1917); C�ty of Aurora v. Bryant, 240 Ind. 492, 165 N.E.2d 141 (1960); State v. 
V�llage of Leeton�a, 210 M�nn. 404, 298 N.W. 717 (1941).

36 Now AS 29.05.031 and 29.05.100.

37 Footnote 25 �n or�g�nal.  See note 14, supra.  

38 The Comm�ss�on has a duty under AS 44.33.812(a)(2) to adopt regulat�ons prov�d�ng standards and procedures 
for �ncorporat�on of c�t�es and boroughs.  Further, AS 29.05.100(a) cond�t�ons approval of a c�ty �ncorporat�on pet�t�on upon a 
determination by the Commission that the standards it has adopted in regulation are satisfied. 
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�n law that the Comm�ss�on must reject a borough proposal unless the boundar�es 
of the proposed borough encompass mult�ple bona fide commun�t�es.  Moreover, 
3 AAC 110.050(b) establ�shes a formal presumpt�on �n law that the Comm�ss�on must 
deny a pet�t�on to �ncorporate a borough unless the proposed borough encompasses 
a m�n�mum populat�on that �s two and one-half t�mes greater than the m�n�mum 
population required by 3 AAC 110.030(b) for a home-rule or first-class city.  Further, 
3 AAC 110.060(c) mandates that the proposed borough boundar�es must conform to 
ex�st�ng reg�onal educat�onal attendance area boundar�es unless the Comm�ss�on 
determ�nes, after consultat�on w�th the Comm�ss�oner of Educat�on and Early 
Development, that an area of different size is better suited to the public interest in a 
full balance of the standards for �ncorporat�on of a borough. 

There can be l�ttle doubt that the framers of Alaska’s Const�tut�on �ntended boroughs 
to be governmental un�ts that are larger than c�ty governments.  Th�s �s ev�dent 
from art�cle x, sect�on 7 alone, wh�ch prov�des �n relevant part that “C�t�es shall be 
�ncorporated �n a manner prescr�bed by law, and shall be a part of the borough in 
which they are located.”  (Emphas�s added.)

A rev�ew of the m�nutes of the Const�tut�onal Convent�on further demonstrates the 
�ntent of the framers that boroughs would be reg�onal governments.  The follow�ng 
remarks were made �n plenary sess�on at the Convent�on by John Rosswog, Cha�rman 
of the Comm�ttee on Local Government, on December 19, 1955 (day 42 of the 
Convent�on) 

ROSSWOG: Mr. Chairman, the commentary on this 
proposal is not quite completed, and as some of the 
members �n the Comm�ttee worked w�th Mr. Cooper 
yesterday to finish it up, and it will be distributed before 
th�s sess�on �s over today, but at th�s t�me I would l�ke 
to make some explanat�on of our work on th�s proposal. 
Now when th�s problem of local government structure, 
where the State of Alaska was placed before the Local 
Government Committee, we first considered whether 
local government un�ts as we have them �n the Terr�tory 
were sufficient to take care of our needs as a state. 

It was our conclusion that the three classes of cities and the service 
areas we have now were not sufficient. For a grow�ng state the framework 
of some form of intermediate government was needed. W�thout th�s 
framework, the orderly creat�on of local government un�ts, there was a 
great poss�b�l�ty that we could have a hodgepodge of d�fferent local un�ts 
that would be almost �mposs�ble to untangle at some later date. Now, �n our 
cons�derat�ons we can do two th�ngs, we can s�mply state that we should 
have c�t�es and then some other unit between the cities and the state, or 
we could outl�ne a plan on wh�ch such un�ts could be bu�lt. The Comm�ttee 
felt that the first possibility we would be shirking our responsibility. We felt 

John Rosswog
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that �n draw�ng up a plan we should keep �n m�nd that we should not d�srupt 
the present local government un�ts any more than �t was just poss�ble to do 
so. We approached the problem w�th three bas�c rules �n m�nd, one, that 
the un�t should have as much local home rule as poss�ble. Second, that the 
overlapp�ng of author�ty and tax�ng power should be held to a m�n�mum, and 
th�rd, that any form of local un�ts should be adaptable to d�fferent sect�ons 
of Alaska. If you w�ll take the proposed art�cle we w�ll go to Sect�on 1, and I 
bel�eve that �s self-explanatory. That states our purpose and also allows for 
l�beral �nterpretat�on. Section 2 provides for two primary units of local 
government. These are the cities and the boroughs. The name “borough” 
was selected because it had a meaning of local government and still was 
broad enough to cover a large area and also that �t would be �mmed�ately 
recognized as pertaining to government and would not be confused with 
anyth�ng else. The c�ty and the borough would be �ndependent but also would 
be �ntegrated. If each were a completely �ndependent un�t we would have 
the same problems and abuses as �n most of the states who are d�v�ded �nto 
count�es, par�shes or townsh�ps. The d�fference between th�s un�t and the 
county, as usually created, �s that the county �s usually set up to work from 
the upper level down and to handle funct�ons that are somet�mes handled 
by the state, such as pol�ce, the lower courts, the roads, and record�ngs, 
etc. Our purpose �n creat�ng th�s local un�t was to bu�ld from below and 
up and g�ve local home rule where these un�ts could take on these dut�es, 
and up to the amount that the local people were able to carry. Section 3 
provides that the borough or intermediate unit should be set up �n three 
classes. The first would have almost complete home rule, the second would 
have l�m�ted home rule and the th�rd would have only bas�c government or 
be unorganized. Section 5 sets up the governing body of the borough. We 
have put �t �n as an assembly composed of members of c�ty counc�ls and 
members from the rest of the area. Sect�on 6 prov�des for serv�ce areas 
w�th�n the boundar�es of the other un�ts. Sect�on 7 prov�des for the author�ty 
of the c�ty and �ts govern�ng body. Both the c�ty and the borough can be 
mun�c�pal corporat�ons. Sect�on 8 establ�shes the jur�sd�ct�on of the two 
un�ts and the separat�on of the�r funct�ons. Sect�on 9 establ�shes the tax�ng 
power of the two un�ts and proh�b�ts delegat�ng th�s to other un�ts. Sect�ons 
10 and 11 establ�sh a pr�nc�ple of home rule, and Sect�on 12 prov�des for 
operat�onal forms of government to be set up by the leg�slature. Sect�on 
13 makes prov�s�ons for establ�shment and change of boundar�es and the 
way they shall be determ�ned. On boundar�es we felt that the un�ts should 
have ass�stance and superv�s�on from the state level. Now, under ord�nary 
home rule charters, the un�t sets up �ts own boundar�es and author�ty, but 
under our proposal the boundar�es would be under a comm�ss�on or agency 
establ�shed by the leg�slature and also a department or agency �n the state 
government would prov�de ass�stance to the local un�t. Art�cles 15, 16, 17 
and 18 cover and review the setting up of special districts and financial 
burdens, etc. I th�nk we have not too much comment to make on those, 
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but I would l�ke to say that th�s plan, as proposed, �s new �n lots of ways 
as far as the Terr�tory �s concerned, but �t �s based actually on exper�ence 
�n local government �n not only the states but �n other countr�es and also 
on the stud�es that have been made for comb�n�ng the smaller local un�ts, 
part�cularly �n the states. We feel that �t has a base and exper�ence beh�nd 
�t.39  (Emphas�s added.)

The concept of borough government envisioned by the framers is further reflected in 
the follow�ng commentary by V�ctor F�scher 40:

As the comm�ttee [on local government at Alaska’s Const�tut�onal Conven-
t�on] was evolv�ng [pr�nc�ples of local government], �ts members agreed 
that some type of un�t larger than the city and smaller than the state was 
required to provide both for a measure of local self-government and for per-
formance of state funct�ons on a regionalized basis.  They also agreed “that 
any form of local government for Alaska that would be s�m�lar to count�es 
would need a broader scope, should have author�ty to perform all serv�ces 
and should prov�de a max�mum amount of local self-government.”  The result 
was the borough concept – an areawide unit that wh�le d�fferent from the 
traditional form of the county, was in effect a modernized county adapted 
to Alaska’s needs.  As seen by delegates, the inadequacies of conventional 
counties were limited functional jurisdiction, frozen boundaries, an over 
abundance of constitutionally established elective offices, inadequacy of 
fiscal powers, and lack of specifically local (as against state) governmental 

39 The referenced sect�on numbers are from the or�g�nal local government proposal, No. 6, cons�dered by the 
Constitutional Convention.  Only sections 1 – 3 retained their original numbering in the final version, No. 6a, of the local 
government art�cle.  Other sect�ons were amended and e�ther renumbered or removed.

40  Mr. Fischer is recognized by the Alaska Supreme Court as “an authority on Alaska government.”  Keane v. Local 
Boundary Comm�ss�on, 893 P.2d 1239, 1244 (Alaska 1995).  The Court has rel�ed on h�s work �n the Keane case (1242, 1243) 
and in Mobil Oil, supra (98).  Mr. Fischer was a Delegate to the Alaska Constitutional Convention from 1955–1956.  During the 
Convent�on, he was a member of the Comm�ttee on Local Government and the Style and Draft�ng Comm�ttee.  He held the 
pos�t�on of Secretary for the former.  The Court has also rel�ed on Mr. F�scher’s work and expert�se on const�tut�onal matters �n 
numerous other cases not related to local government �ssues.

Mr. F�scher rece�ved a bachelor’s degree from the Un�vers�ty of W�scons�n �n 1948 and a Master’s Degree �n Commun�ty 
Plann�ng from the Massachusetts Inst�tute of Technology �n 1950.  He also rece�ved the L�ttauer Fellowsh�p �n publ�c 
administration from Harvard University (1961–1962).  Mr. Fischer has held several planning related positions in Alaska. Mr. Fischer 
has wr�tten and co-authored a number of books and publ�cat�ons concern�ng state and local government �n Alaska. These �nclude 
The State and Local Governmental System (1970); Borough Government �n Alaska (1971); Alaska’s Const�tut�onal Convent�on 
(1975); test�mony before U.S. Congress, Jo�nt Econom�c Comm�ttee Reg�onal Plann�ng to Solve Soc�al and Econom�c Problems, 
1970; Victor Fischer in Partnership within the States: Local Self-Government in the Federal System, Home Rule In Alaska, 
Un�vers�ty of Ill�no�s, 1976; and Alaska State Government and Pol�t�cs (1987).

Mr. F�scher also served �n Alaska’s Terr�tor�al House of Representat�ves (1957-1959) and the Alaska State Senate 
(1981 - 1986). He was a member of the faculty of the Un�vers�ty of Alaska Fa�rbanks and of the Un�vers�ty of Alaska Anchorage 
(UAA).   He was the first director of the Institute for Social and Economic Research (ISER), a part of the College of Business and 
Publ�c Pol�cy at UAA.  Currently, he �s Professor Emer�tus of Publ�c Affa�rs for ISER.  In May 2005, Mr. F�scher was awarded an 
Honorary Doctor of Laws degree from UAA �n recogn�t�on of h�s ach�evements and contr�but�ons to the state.
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author�ty.  They noted also that numerous spec�al d�str�cts were be�ng cre-
ated to fill service gaps left by counties and municipalities, resulting in a 
mult�pl�c�ty of overlapp�ng tax jur�sd�ct�ons.  

To overcome such deficiencies, the initial principles set forth by the committee 
for cons�derat�on �n the format�on of the new areaw�de government un�ts 
included these guidelines:

•	 Prov�s�ons should be made for subd�v�d�ng all Alaska �nto local un�ts 
(boroughs) based on econom�c, geograph�c, soc�al, and pol�t�cal factors; 
initially, not all need be organized.

•	 Units should be large enough to prevent too many subdivisions in Alaska; 
they should be so des�gned as to allow the prov�s�on of all local serv�ces 
w�th�n the boundar�es of a s�ngle un�t, thus avo�d�ng mult�pl�c�ty of tax�ng 
jur�sd�ct�on and overlapp�ng �ndependent d�str�cts.

•	 The state should have power to create, consol�date, subd�v�de, abol�sh, and 
otherw�se change local un�ts.

•	 Creat�on of un�ts should be compulsory, w�th prov�s�on for local �n�t�at�ve.

•	 Boundaries should be established at the state level to reflect statewide 
cons�derat�ons as well as reg�onal cr�ter�a and local �nterests, and must 
remain flexible in order to permit future adjustment to growth and changing 
requirements for the performance of regional functions.

•	 Units should cover large geographic areas w�th common econom�c, soc�al, 
and pol�t�cal �nterests.  

•	 Local un�ts should have the max�mum amount of self-government and have 
authority to draft and adopt charters; organized units should have the 
authority to perform any function, to adopt any administrative organization, 
and to generally undertake any action that is not specifically denied by the 
leg�slature.  

When the local government art�cle came before the convent�on, the 
delegates did not question the need for an areawide unit.  Similarly, they 
accepted w�thout argument most of the bas�c concepts evolved by the 
committee, even though many ideas were quire tentative and subject to 
further evolut�on upon statehood.  
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(V�ctor F�scher, Alaska’s Constitutional Convention, pp. 118 – 120 (1975) (footnotes 
om�tted and emphas�s added).41)  

Other publications by Victor Fischer also reflect the regional nature of boroughs.  
For example, �n a d�scuss�on of the const�tut�onal framework of local government �n 
Alaska, Mr. Fischer, in partnership with Thomas Morehouse, wrote:

From the start of the convent�on’s del�berat�ons the 
comm�ttee members bel�eved that some type of unit larger 
than the city and smaller than the state was required to 
prov�de both for a measure of local self-government and 
for performance of state funct�ons on a regionalized basis.  
It was agreed early “that any form of local government for 
Alaska that may be s�m�lar to count�es would need a broader 
scope, should have author�ty to perform all serv�ces and 
prov�de a max�mum amount of local self-government.”[42]  
The result was the borough concept, that of an areaw�de 

un�t d�fferent from the trad�t�onal form of the county.  (Emphas�s added.)

(Thomas A. Morehouse and V�ctor F�scher, Borough Government in Alaska, p. 37 
(1971).43)

It �s noteworthy that, beg�nn�ng �n 1900, local government at the commun�ty level �n 
Alaska ex�sted �n the form of c�ty governments.44  However, the format�on of regional 
governments pr�or to statehood was expressly proh�b�ted w�thout the consent of 
Congress.45  It was the format�on of reg�onal governments that was the focus of the 
Local Government Comm�ttee.46  An art�cle publ�shed �n 1958 by attorney and former 
Const�tut�onal Convent�on Delegate John S. Hellenthal noted the follow�ng w�th regard 
to boroughs:

41  LBC Staff �s aware of th�rteen cases �n wh�ch the Alaska Supreme Court has c�ted Mr. F�scher’s Alaska’s Constitutional 
Convention.  A list of those cases is available from LBC Staff upon request. 

42 Footnote 8 �n or�g�nal.  M�nutes, 8th Meet�ng.

43  LBC Staff �s aware of two cases �n wh�ch the Alaska Supreme Court has c�ted Borough Government in Alaska.  A l�st of 
those cases is available from LBC Staff upon request. 

44 Skagway was the first incorporated city in Alaska.  

45  See Terr�tor�al Organ�c Act (37 Stat. 512) August 24, 1912, ch. 387, § 9.  It �s understood that the l�m�tat�on on the 
creat�on of reg�onal governments �n Alaska was a concess�on to outs�ders, part�cularly the Guggenhe�m fam�ly and J.P. Morgan, 
and others with significant interests in Alaska’s mining, fishing, timber, and transportation industries who feared taxation, 
regulat�on, and other �mpacts from reg�onal governments.

46 Borough Government in Alaska, pp. 5-6.

Victor Fischer
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New Approach to Local Government

Ev�ls of county governments w�th unchangeable boundar�es, many elected 
officials, and overlapping tax authority are sought to be avoided by the 
creat�on of “borough” governments correspond�ng to count�es, and to ex�st 
together w�th c�ty governments as the only two classes of local government. 
Organized boroughs will be created as needed. Provision for home rule in 
c�t�es and boroughs �s made. . . .

Th�s approach �s largely w�thout precedent. The a�m �s des�rable “to prov�de 
for max�mum local self-government w�th a m�n�mum of local government 
un�ts, and to prevent dupl�cat�on of tax-levy�ng jur�sd�ct�ons.”  Enl�ghtened, 
inspired and unselfish legislation will be needed to accomplish this end 
w�th�n the const�tut�onal framework.47

Moreover, �f the drafters of Alaska’s Const�tut�on had �ntended that c�t�es and 
boroughs were synonymous, there would not have been the repeated d�scuss�ons 
among delegates over the need to form large reg�onal governments (boroughs) as 
c�t�es ex�sted before statehood.  Whereas, as noted above, reg�onal governments not 
only d�d not ex�st, they could not ex�st under Terr�tor�al law absent congress�onal 
approval.  

Wh�le one can be sympathet�c to the des�res of the local Skagway commun�ty, the 
conclusion they wish to reach is not reflective of the intent of the framers of the 
Local Government Article of the Alaska Constitution.  This is reflected in comments 
by V�ctor R�vers, a Convent�on delegate and member of the Comm�ttee on Local 
Government, in his floor discussion regarding the article on local government, 
particularly creation of the new unit of local government – the borough:

I don’t bel�eve there �s any of us �n th�s room that 
th�nk that any one c�ty or any one area ex�sts by �tself; 
independent and complete and sufficient unto itself, 
and all of us know that we l�ve and must work w�th and 
do our bus�ness w�th our ne�ghbors not only �n the town 
but also �n the surround�ng area.  We all know that the 
wealth and the prosper�ty of pract�cally all of our c�t�es 
�n concentrated populat�on groups spr�ngs from the�r 
assoc�at�on, the�r bus�ness, and the�r hold�ngs w�th the 
surround�ng areas wh�ch br�ng bus�ness to them and 

which in turn derive benefits and do business with them and from them.  It 
cannot be held, I don‘t th�nk . . ., that any one area stands by �tself alone 
and for �tself.  We must g�ve cons�derat�on to the �nterests of both groups 

47 http://www.alaska.edu/creatingalaska/StatehoodFiles/articles/hellenthalarticle.xmhttp://www.alaska.edu/creatingalaska/StatehoodFiles/articles/hellenthalarticle.xml, repr�nted from the December 
1958 Ed�t�on of the Amer�can Bar Assoc�at�on Journal. (Emphas�s added.)

Victor Rivers

http://www.alaska.edu/creatingalaska/StatehoodFiles/articles/hellenthalarticle.xml
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and the�r �nterrelated �nterests, one w�th the other, and �n th�s arr�val at 
the plan we present to you here, �t has been w�th the �ntent �n m�nd that 
that would be one of our underly�ng purposes, that �n allow�ng th�s form 
of government to be establ�shed locally rather than allow�ng a ser�es of 
conflicts and confusion and unhappiness to exist which took great difficulty 
and struggle to unravel, we would allow �t �n such a way that we would 
base our plan of th�nk�ng upon cooperat�on of those elements, and �n such 
cooperation that rather than spending time, money, and energy in conflict, 
they could spend the same t�me, money, and energy �n cooperat�ve growth 
and progress. I feel I speak for all the Comm�ttee when I say that has been 
our underly�ng purpose and we present to you here today the efforts of our 
most s�ncere th�nk�ng �n regard to that approach.48

Based on the foregoing, the LBC Staff finds that Alaska’s borough incorporation 
standards ought to be appl�ed �n a reg�onal context under the reasonable bas�s 
standard.49  

Part C.  The proposed Skagway borough does not comprise an area with a 
population that is interrelated and integrated as to its social, cultural, and 
economic activities.

In the 2001 – 2002 proceedings, the LBC Staff undertook an extensive examination of 
the soc�al, cultural, and econom�c �nterrelat�onsh�ps and �ntegrat�on of the populat�on 
of the proposed Skagway borough.  The results of the LBC Staff’s �nvest�gat�on on 
that issue were reported, in particular, on pp. 55 – 74 and Appendix F (F-1 – F-39) 
of the LBC Staff’s Preliminary Report and pp. 19 – 32 of the LBC Staff’s Final Report 
(R. 226 – 245, 348 – 386, and 492 - 505).  The LBC Staff concluded in 2002 with respect 
to the broad standard that “the proposed Skagway borough does not encompass a 
populat�on that �s �nterrelated and �ntegrated as to �ts soc�al, cultural, and econom�c 
act�v�t�es.”  (R. 245.)  Moreover, �n deal�ng w�th a fundamental component of the 
broader standard, the LBC Staff concluded that “the Skagway borough proposal does 
not sat�sfy the mult�ple commun�ty standard set out �n 3 AAC 110.045(b).”  (R. 257.)  
The LBC Staff �ncorporates the full analys�s �n those earl�er mater�als by reference for 
cons�derat�on �n these remand proceed�ngs.  

Beyond that earl�er analys�s, the LBC Staff offers a contemporary exam�nat�on 
below in subparts 1 – 7 of this portion of the report regarding whether the proposed 
Skagway borough encompasses mult�ple commun�t�es.  As noted above, the standards 
adopted accord�ng to law (3 AAC 110.045(b)) expressly prov�de that unless a 

48 Proceedings of the Alaska Constitutional Convention (PACC) 2715-16 (January 20, 1956)

49 LBC Staff recognizes that Judge Thomas A. Stewart (Retired) departs from the conclusion by authorities on the topic 
that boroughs are reg�onal governments.  Judge Stewart’s v�ews on the top�c are addressed �n Sect�on III-F of the report regard�ng 
the borough standard set out �n art�cle X, sect�on 3 of Alaska’s Const�tut�on.  
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proposed borough encompasses mult�ple commun�t�es, the Comm�ss�on must presume 
– “absent a specific and persuasive showing to the contrary” – that a level of social, 
cultural, and economic interrelationship requisite for borough incorporation does not 
ex�st.50  For purposes of that standard, the term community is formally defined in 
3 AAC 110.990(5) as “a soc�al un�t compr�sed of 25 or more permanent res�dents as 
determ�ned under 3 AAC 110.920.”

The prov�s�ons of 3 AAC 110.920 allow the Comm�ss�on to cons�der relevant factors, 
�nclud�ng whether (1) the settlement �s �nhab�ted by at least 25 �nd�v�duals; (2) 
�nhab�tants res�de permanently �n a close geograph�cal prox�m�ty that allows 
frequent personal contacts and comprise a population density that is characteristic 
of ne�ghborhood l�v�ng; and (3) �nhab�tants res�d�ng permanently at a locat�on are a 
discrete and identifiable social unit, as indicated by such factors as school enrollment, 
number of sources of employment, voter reg�strat�on, prec�nct boundar�es, 
permanency of dwell�ng un�ts, and the number of commerc�al establ�shments and 
other serv�ce centers. 

Further, 3 AAC 110.920(b) requires the Commission – absent a specific and persuasive 
showing to the contrary – to presume that a population does not constitute a 
commun�ty �f (1) publ�c access to or the r�ght to res�de at the locat�on of the 
populat�on �s restr�cted; (2) the populat�on �s adjacent to a commun�ty and �s 
dependent upon that commun�ty for �ts ex�stence; or (3) the locat�on of the 
populat�on �s prov�ded by an employer and �s occup�ed as a cond�t�on of employment 
pr�mar�ly by persons who do not cons�der the place to be the�r permanent res�dence. 

1.  The existence of a Dyea Community Advisory Board is not an indication that 
Dyea is a separate community as defined by 3 AAC 110.990(5).   

The Pet�t�oner takes the pos�t�on �n �ts supplemental br�ef that the proposed borough 
encompasses two communities – Skagway and Dyea.51  In support of �ts pos�t�on that 
Dyea �s a commun�ty, the Pet�t�oner po�nts out that “Dyea has �ts own Commun�ty 
Adv�sory Board.”  (Supplemental Brief, p. 8.)  Test�mony was also g�ven to the 
Comm�ss�on at the 2002 hear�ng that Dyea has �ts “own land use plann�ng comm�ttee.”  
(R. 760.)

50  A presumpt�on �s a rule of law wh�ch, �n th�s case, prov�des that the Comm�ss�on w�ll assume a fact �s true unless 
“specific and persuasive” evidence is provided which disproves or outweighs (rebuts) the presumption. Each presumption is based 
upon a part�cular set of apparent facts pa�red w�th establ�shed laws, log�c, or reason�ng.  A presumpt�on �s rebuttable �n that �t 
can be d�sproven by factual ev�dence.  One can present facts to persuade the Comm�ss�on that the presumpt�on �s not true.

51  It appears that the Superintendent of the Skagway City School District recognizes that Dyea does not meet the 
applicable legal definition of a community.  On page 3 of his letter of January 24, 2006, Dr. Dickens states, “I ask Commission 
members to look favorably on a borough format�on for Skagway and to cons�der el�m�nat�ng some of the arb�trary �mped�ments to 
our borough formation especially regarding minimum population and two site requirements.”  
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The Dyea Commun�ty Adv�sory Board �s not a body exclus�ve to the �nterests of Dyea.  
The Board was created by the Skagway C�ty Counc�l through the enactment of Ord�-
nance 2002-25, passed and approved November 21, 2002.52  The purpose of the Dyea 
Commun�ty Adv�sory Board �s to adv�se the Skagway C�ty Counc�l on var�ous matters of 
local �nterest and to per�od�cally rev�ew the Dyea Flats Management Plan.53  The Skag-
way City Council defined the role of the Board in SMC 3.15.010:

There �s establ�shed a Dyea Commun�ty Adv�sory Board to adv�se the c�ty 
counc�l on �ssues and pol�c�es relat�ng to publ�c lands �n the Dyea and West 
Creek Valleys �nclud�ng, but not l�m�ted to, land use, plann�ng, land d�sposal, 
land and water conservat�on, ut�l�t�es, recreat�onal and commerc�al devel-
opment. Add�t�onally, the Dyea Commun�ty Adv�sory Board shall be respon-
sible for the periodic review of SMC 16.08 – Dyea Flats Management Plan. 
The Dyea Commun�ty Adv�sory Board shall cons�st of 5 property owners �n 
Dyea, one of wh�ch be�ng a representat�ve from the Nat�onal Park Serv�ce.

The Dyea Flats Management Plan (SMC 16.08) sheds some l�ght on whether Dyea �s 
a “discrete and identifiable social unit” – one element of the Commission’s test of 
whether a local�ty �s a commun�ty (3 AAC 110.920(a)(3)).  It also prov�des ev�dence 
that bears on the question whether “the population is adjacent to a community and 
is dependent upon that community for its existence” – another element of the test 
(3 AAC 110.920(b)(2)).  

It �s noteworthy that the Dyea Flats Management Plan makes repeated references to 
the �nterests of residents and citizens of Skagway.  Specifically, the Plan states:

•	 “An area of scen�c beauty and uncommon open space, the Flats �s also val-
ued h�ghly by Skagway res�dents and v�s�tors to the Nat�onal Park for �ts rec-
reat�onal and scen�c values and for the opportun�ty �t prov�des to escape the 
C�ty env�rons dur�ng the busy summer months. . . .” 

•	 “The citizens of Skagway are fond of the Flats as a fam�l�ar place for 
recreat�on and relaxat�on. . . .”

•	 The C�ty bel�eves that Skagway res�dents’ use of the Flats for recreat�on �s 
an extremely �mportant local “publ�c use” that should rece�ve full cons�der-
at�on, along w�th the �nterests of the State and nat�onal “publ�c,” �n dec�-
s�ons regard�ng ownersh�p and management of the area. 

(SMC 16.08.010.  Emphas�s added.)  

52 Municipal planning by the City of Skagway specifically for the Dyea area was apparently initiated in an effort by the 
C�ty to ga�n t�tle to the Dyea Flats.  See, for example, Skagway Comprehens�ve Plan, pp. 7-13, wh�ch states, “As part of �ts effort 
to ga�n t�tle to the Dyea Flats, the C�ty prepared a Land Management Plan for that area.”

53 C�ty records �nd�cate that as of June of th�s year, the Dyea Commun�ty Adv�sory Board was rev�ew�ng the Dyea Flats 
Management Plan.  See M�nutes of the Skagway C�ty Counc�l meet�ng of June 22, 2006.  
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It is also noteworthy that the Dyea Flats Management Plan makes no specific 
reference to Dyea residents or Dyea citizens.  In other words, the Plan does not 
distinguish between residents and citizens of Skagway and those of Dyea.  Moreover, 
as shown above, SMC 16.08.010 stresses the �mportance of Flats �n terms of “the 
opportun�ty �t prov�des to escape the C�ty env�rons dur�ng the busy summer months.”

The LBC Staff finds from the above facts that the existence of a Dyea Community 
Advisory Board does not indicate that Dyea is a discrete and identifiable social unit.  
Further, the formally recognized importance of Dyea Flats to residents and citizens 
of Skagway, part�cularly �n terms of the “opportun�ty �t prov�des to escape the C�ty 
env�rons” prov�des ev�dence that Dyea �s not a d�screte soc�al un�t, but rather �s part 
of the greater commun�ty of Skagway.  The local�ty of Dyea, of course, �s w�th�n the 
corporate boundar�es of the Skagway c�ty government.

2.  Dyea residents do not live in a close geographical proximity that allows 
frequent personal contacts characteristic of neighborhood living.   

Given the absence of any formal demarcation for Dyea, official population data for 
that local�ty are unava�lable.  

The Pet�t�oner takes the pos�t�on �n these remand proceed�ngs that Dyea �s del�neated 
by a differential tax zone purportedly mandated by the Commission in the City 
annexat�on proceed�ngs nearly 27 years ago.54  The Pet�t�oner asserts that the 
purported mandate “const�tutes a clear adm�ss�on by the Local Boundary Comm�ss�on 
that Dyea �s a d�st�nct and separate commun�ty.”  (Supplemental Brief, p. 9.)

It is noteworthy, however, that the differential tax zone in which Dyea is located 
encompasses an estimated 432.1 square miles.  In other words, the Petitioner, in 
effect, argues that the “d�st�nct and separate commun�ty” of Dyea compr�ses 432.1 of 
the 443.1 square miles (97.5 percent) of the geographic territory within the proposed 
Skagway borough.55  

Moreover, �t �s remarkable that the Skagway c�ty government has determ�ned 
that the 2005 value of taxable real and personal property �n the d�fferent�al tax 
zone encompassing Dyea (Zone 5) was only $477,100.  (See 2005 Annual Report on 

54  AS 29.45.580 allows any city to “establish, alter, and abolish differential tax zones to provide and levy property 
taxes for serv�ces not prov�ded generally �n the c�ty or a d�fferent level of serv�ce than that prov�ded generally �n the c�ty.”  The 
Pet�t�oner states that �n the 1979 proceed�ngs for annexat�on to the C�ty of Skagway, the Comm�ss�on mandated a d�fferent�al tax 
zone through which Dyea residents would pay a lower rate of property tax compared to other parts of the City of Skagway.  The 
Commission’s 1979 decisional statement (Record on Appeal, pp. 396 – 397) does not reflect any such mandate.  

55  As reflected in the map on p. 40 of the 2002 Preliminary Report, there are four other differential tax zones in the 
remaining 11 square miles of the proposed borough.  Based on the Petitioner’s characterization of the significance of such tax 
zones, it would seem that the Petitioner is now arguing that the proposed Skagway borough actually encompasses five “distinct 
and separate” communities.  LBC Staff does not agree that the creation of a differential tax zone within a city constitutes 
recognition of that differential tax zone as a distinct and separate community.  Nothing in the laws governing the determination 
of a commun�ty (3 AAC 110.920) suggests otherw�se.
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Figure 3-6.  City of Skagway Differential Property Tax Zones (Zone 5, Which Includes Dyea, 
Encompasses 432.1 Square Miles)  
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Assessment and Taxation, certified by the Skagway City Manager on August 12, 2005.)    
Such m�n�mal levels of taxable property �n such a relat�vely large port�on of the 
terr�tory proposed for �ncorporat�on (97.5 percent) hardly seem �nd�cat�ve of a bona 
fide community.

In support of its claim that Dyea is a separate community, the Petitioner emphasizes 
that “DCED conceded �n 2002 that there are 102 res�dents along the Dyea road.”  
(Supplemental Brief, p. 8.)  The Pet�t�oner �s correct.  In fact, for 2005, the number 
of res�dents along Dyea Road grew to 119.56

However, because Dyea Road beg�ns at the Skagway ferry term�nal (located at the 
southern end of Broadway �n the Skagway towns�te), the populat�on count along Dyea 
Road is no more a reflection of the number of residents of Dyea than a tally of the 
number of res�dents along the Seward H�ghway (extend�ng from Anchorage to Seward) 
�s an �nd�cator of the populat�on of Seward.  

The State Demographer prov�ded a breakdown of the populat�on along Dyea Road by 
m�lepost.  Those data offer perhaps the best measure of the contemporary populat�on 
of the local�ty of Dyea.  Because Dyea Road �ncludes much more than just the 
local�ty of Dyea, �t �s necessary to select po�nts along Dyea Road where the “local�ty” 
reasonably appears to beg�n and end.

A map of Dyea Road �s prov�ded on the follow�ng page.  As noted above, Dyea Road 
begins at the terminal of the Alaska Marine Highway in downtown Skagway.  The first 
2.5 m�les are coterm�nous w�th the Klond�ke H�ghway.  M�leposts are shown on the 
map prov�ded �n th�s report.57  Dyea Road �s generally descr�bed below.  

Mile 0 – 1.  From the Skagway ferry term�nal, Dyea Road runs northeasterly 
to �ts �ntersect�on w�th F�rst Avenue �n the Skagway towns�te, where �t turns 
northwesterly.  At the �ntersect�on of F�rst Avenue and State Street, Dyea 
Road turns back northeasterly and runs along State Street.  M�lepost 1 of 
Dyea Road �s near the �ntersect�on of State Street and 12th Avenue �n the 
Skagway towns�te.  

Mile 1 – 2.  Dyea Road cont�nues northeasterly along State Street to the 
�ntersect�on w�th 23rd Avenue �n the Skagway towns�te, where �t turns 
northwesterly.  Dyea Road crosses the Skagway R�ver (at approx�mately m�le 
1.8), then turns northeasterly just before m�lepost 2.0.  

56  Source:  Greg Williams, State Demographer, Alaska Department of Labor and Workforce Development.  

57 For purposes of th�s analys�s, m�leposts for Dyea Road were determ�ned by LBC Staff us�ng All Topo Maps V7 software 
based on U.S.G.S maps Skagway (B-1) NW Quadrangle and Skagway (C-1) SW Quadrangle, 1:25,000 scale.   
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Figure 3-7.  Map Showing Dyea Road
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Mile 2 – 3.  Dyea Road cont�nues northeasterly to m�le 2.5, at wh�ch po�nt 
�t branches off from the Klond�ke H�ghway.  Dyea Road then makes a sharp 
turn to the southwest.  M�lepost 3.0 �s about one-half m�le past the turnoff 
from the Klond�ke H�ghway.  

Mile 3 – 4.  Dyea Road cont�nues southwesterly — m�lepost 4.0 �s just past an 
observat�on platform overlook�ng the Skagway towns�te.  

Mile 4 – 5.  Roughly three-tenths of a m�le past the observat�on platform, 
Dyea Road rounds Yakutan�a Po�nt.  Here, �t sw�ngs back to a northwesterly 
d�rect�on.  M�lepost 5.0 �s approx�mately seven-tenths of a m�le past Yaku-
tan�a Po�nt.  

Mile 5 – 6.  Dyea Road cont�nues �n a northwesterly d�rect�on to the head of 
Long Bay (also known as Nahku Bay).  M�lepost 6.0 �s near the head of Long 
Bay.  

Mile 6 – 7.  Dyea Road turns back sharply �n a southwesterly d�rect�on for 
approx�mately s�x-tenths of a m�le near Dyea Po�nt.  Here, Dyea Road turns 
�n a northerly d�rect�on.  M�lepost 7.0 �s approx�mately four-tenths of a m�le 
past Dyea Po�nt.  

Mile 7 – 8.  G�ven �ts prox�m�ty to Dyea Po�nt, m�lepost 7 �s cons�dered 
by LBC Staff to be a reasonable des�gnat�on of the beg�nn�ng of the Dyea 
local�ty for purposes of th�s rev�ew.  From m�lepost 7, Dyea Road cont�nues 
�n a northerly d�rect�on. At approx�mately m�le 7.5, Dyea Road beg�ns to 
parallel the boundar�es of the Ch�lkoot Tra�l Un�t of the Klond�ke Gold Rush 
Nat�onal H�stor�cal Park.  

Mile 8 – 9.  Milepost 8.0 is near the southern end of the tidal flats, where 
the Tay�a R�ver empt�es �nto Tay�a Inlet.  Dyea Road cont�nues �n a northerly 
direction.  Milepost 9.0 is near the northern end of the tidal flats.  

Mile 9 – 10.  Dyea Road ma�nta�ns �ts northerly d�rect�on; at m�le 9.3, �t 
borders a Nat�onal Park Serv�ce campground, park�ng area, and ranger 
stat�on.  Immed�ately thereafter, Dyea Road enters the Klond�ke Gold Rush 
Nat�onal H�stor�cal Park.  From th�s po�nt on, Dyea Road rema�ns w�th�n the 
Klond�ke Gold Rush Nat�onal H�stor�cal Park.  (The boundar�es of the Park are 
shown on the map that appears on the preced�ng page.)  At m�le 9.6, Dyea 
Road crosses the Tay�a R�ver.  Here, Dyea Road becomes more pr�m�t�ve.  
M�lepost 10 �s four-tenths of a m�le past the Tay�a R�ver cross�ng.  

Miles 10 – 13.  Dyea Road cont�nues �n a northerly d�rect�on; at m�le 10.8, �t 
crosses West Creek.  At th�s po�nt, Dyea Road becomes even more pr�m�t�ve 
and branches off �n var�ous d�rect�ons.  One branch extends another one-half 
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m�le �n a northerly d�rect�on, the des�gnat�on of the road on the U.S.G.S. map 
ends approx�mately at m�le 11.5; however, populat�on data for the local�ty 
have been reported to the State Demographer as far as m�lepost 13.    

The follow�ng table prov�des a breakdown of the State Demographer’s 2005 populat�on 
data along Dyea Road by m�lepost.58  The figures for mileposts 7 – 13 are shown in the 
shaded area of the table below to reflect the population of Dyea.  The data indicate 
that 29 �nd�v�duals l�ve along that port�on of Dyea Road. 

Table 3-2.  2005 Population Along Dyea Road

Segment of Dyea Road 2005 Populat�on
Milepost   0-1: 9
Milepost   1-2: 5
Milepost   2-3: 12
Milepost   3-4: 37
Milepost   4-5: 8
Milepost   5-6: 9
Milepost   6-7: 7
Milepost   7-8: 5
Milepost   8-9: 4
Milepost  9-10: 1
Milepost 10-11: 15
Milepost 11-12: 1
Milepost 12-13: 3

Unknown: 3

Source:  Alaska Department of Labor and Workforce Development

The populat�on along the s�x-m�le port�on of Dyea Road from m�lepost 7 to m�lepost 13 
is equivalent to less than 5 persons per mile of road.  LBC Staff finds that such a 
population density is not reflective of a circumstance in which individuals reside in a 
“close geographical proximity that allows frequent personal contacts characteristic of 
ne�ghborhood l�v�ng.”

58  The State Demographer emphasized that the locations are self-reported data.  In other words, the locations listed 
are those reported by the res�dents themselves.  
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3.  Some restrictions exist in terms of public access to and the right to reside in 
portions of Dyea.

The provisions of 3 AAC 110.920(b)(1) state that, absent a specific and persuasive 
show�ng to the contrary, the Comm�ss�on w�ll presume that a populat�on does not 
const�tute a commun�ty �f publ�c access to or the r�ght to res�de at the locat�on of the 
populat�on �s restr�cted. 

Res�dent�al development �s expressly proh�b�ted �n the terr�tory covered by the Dyea 
Flats Management Plan.59  (See, SMC 16.08.020-D-6.)  Moreover, at least 19 of the 
29 res�dents along Dyea Road from m�lepost 7 to 13 l�ve w�th�n the Klond�ke Gold 
Rush National Historical Park.  That represents nearly two-thirds of the identified 
populat�on of the local�ty.  

Dyea �ncludes port�ons 
of Klond�ke Gold Rush 
Nat�onal Park, wh�ch was 
establ�shed �n 1976.  In�t�ally, 
the Nat�onal Park Serv�ce 
proposed onerous restr�ct�ons 
on the r�ght to access 
pr�vately owned lands w�th�n 
the Klond�ke Gold Rush 
Nat�onal Park.  For example, 
�n Apr�l 1980, the Park 
Super�ntendent �ssued the 
Park’s first land acquisition 
plan.  The plan conta�ned 
a sect�on that outl�ned 
compat�ble and �ncompat�ble land uses for pr�vate landowners �n the Park. The Park 
Service describes that part of the 1980 plan as follows:

That sect�on prevented “construct�on or development of any k�nd” on 
undeveloped land; �t also proh�b�ted “replacement of a major structure 
with one that is substantially different in size, location or purpose from its 
predecessor” on developed land.

(Klondike Gold Rush Administrative History, Chapter 8: Administering the Dyea Area, 
Nat�onal Park Serv�ce.)  

59  As noted above, the LBC Staff recognizes that the Dyea Management Plan is currently under review.  Moreover, LBC 
Staff acknowledges a pend�ng conveyance of some 932 acres of land �n the Dyea area by the State of Alaska to the Skagway c�ty 
government �s pend�ng.  Th�s latter development �s addressed �n subpart 6. 

Dyea Freight Yard at Height of Klondike Gold Rush
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The Nat�onal Park Serv�ce adm�ts that �ts plan �mmed�ately ran �nto a barrage of 
cr�t�c�sm, pr�mar�ly �n response to the “�ncompat�ble use” statement.  After months 
of d�scord, the Nat�onal Park Serv�ce ult�mately accommodated a number of local 
concerns regard�ng access to the Park.  However, agency rules barred �t from do�ng so 
for all concerns.  As reflected by the Park Service:

As a result of the hubbub that began w�th the Apr�l 1980 �ssuance of the 
draft land acquisition plan, the NPS learned--painfully--that it was unwise 
to demand land-use controls from Dyea res�dents, part�cularly from those 
whose property d�d not �mp�nge on the h�stor�c towns�te area. The agency 
learned a great deal about what act�v�t�es were �mportant to those res�dents. 
It tr�ed to accommodate some of those act�v�t�es, but agency rules prevented 
the acceptance of others. The v�s�ts, �n March 1981, of Douglas Warnock 
and John Cook d�d a great deal to br�dge the commun�cat�ons gap that had 
separated the NPS from local res�dents dur�ng the prev�ous year. Thereafter, 
the antagon�st�c feel�ngs between the NPS and Dyea res�dents began to 
d�ss�pate.

(Id.  Emphas�s added.)  

Wh�le cooperat�on and am�cable relat�ons between the Nat�onal Park Serv�ce and 
local �nterests seem generally ev�dent today, �t �s ax�omat�c that, at least to some 
extent, publ�c access to the Klond�ke Gold Rush Nat�onal H�stor�cal Park �s restr�cted.  
Restr�ct�ons on the Klond�ke Gold Rush Nat�onal H�stor�cal Park �nclude those 
l�m�tat�ons �mposed by the C�ty of Skagway on the Dyea Flats port�on of the Park.60

4.  Dyea lacks characteristics that render it a discrete and identifiable social unit.

The prov�s�ons of 3 AAC 110.920 state that �n determ�n�ng whether a settlement 
compr�ses a commun�ty, the Comm�ss�on may cons�der whether the �nhab�tants 
residing permanently at a location are a discrete and identifiable social unit as 
�nd�cated by such factors as school enrollment, number of sources of employment, 
voter reg�strat�on, prec�nct boundar�es, permanency of dwell�ng un�ts, and the 
number of commerc�al establ�shments and other serv�ce centers.

There �s no publ�c school at Dyea.  The only publ�c school w�th�n the ent�re proposed 
Skagway borough �s a school serv�ng k�ndergarten through twelfth grade located 
near the �ntersect�on of 15th Avenue and Ma�n Street �n the Skagway towns�te.  That 
locat�on �s just three blocks north and one block west of m�lepost 1 of the Dyea Road 

60 Prohibited uses of Dyea Flats designated by SMC 16.08.020D include: 1. Commercial activities including tours not 
permitted, rentals, retail sales or any other uses where compensation is made or offered; 2. Grazing; 3. Unrestricted road 
vehicles and ATV access; 4. Camping outside of designated areas without a City permit; 5. Subdivision and/or sale of public lands; 
and 6. Res�dent�al, �ndustr�al and commerc�al structures or other �ntens�ve developments.
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(the �ntersect�on of 12th Avenue and State Street).  G�ven the close prox�m�ty of the 
Skagway School to Dyea (mileposts 7 – 13 of the Dyea Road), the sparse population of 
Dyea (29 res�dents), the small enrollment �n the Skagway School D�str�ct (only about 
40 percent of the minimum size prescribed by the Legislature for new districts), 
and the fact that d�str�ct enrollment �s decl�n�ng (more than 20 percent �n the past 
five years), it seems reasonable to conclude that Dyea is not likely to gain a school in 
the foreseeable future.  

In add�t�on to be�ng w�thout a publ�c school, Dyea lacks other publ�c “serv�ce centers” 
typically associated with a bona fide community.  In particular:

Dyea lacks a U.S. Post Office.  The only U.S. Post Office in the proposed Skagway 
Borough �s located at 641 Broadway �n the Skagway towns�te.  

Dyea lacks a fire hall.  The only fire hall in the proposed Skagway borough is at 
501 State Street �n the Skagway towns�te.

Dyea lacks a pol�ce stat�on.  The only pol�ce stat�on �n the proposed Skagway 
borough �s at 7th Avenue and Spr�ng Street �n the Skagway towns�te.

Dyea lacks a publ�c l�brary.  The only publ�c l�brary �n the proposed Skagway 
borough �s at 769 State Street �n the Skagway towns�te.  

Furthermore, Dyea has no grocery stores, med�cal fac�l�t�es, restaurants, banks, 
gas stations, or other private sector service centers characteristic of a bona fide 
commun�ty.  

In terms of numbers and sources of employment and commerc�al operat�ons �n the 
Dyea v�c�n�ty, the most ev�dent �s the Ch�lkoot Tra�l Outpost, a bed and breakfast 
operat�on.61  The Ch�lkoot Tra�l Outpost �s located across from the Nat�onal Park 
Serv�ce campground at Dyea.  It offers e�ght �nd�v�dual cab�ns that w�ll accommodate 
up to 36 guests in ten private quarters.  

Add�t�onally, Robert Murphy, owner of Ch�lkoot Horseback Adventures, operates a 
horseback r�d�ng tour on the Dyea Flats and a dog sled operat�on on h�s property �n the 
v�c�n�ty.62  Dyea Dave, Front�er Excurs�ons, and Klond�ke Tours and Tax�, operate bus or 
tax� serv�ce between Skagway and Dyea.  Add�t�onally, Ch�lkat Gu�des, a Ha�nes-based 
bus�ness, operates a raft�ng operat�on on the Ta�ya R�ver, wh�ch passes through Dyea.63

61 See http://www.chilkoottrailoutpost.com/

62 See http://www.chilkoothorseback.com/  

63 See Skagway News, March 24, 2006; see also http://www.chilkatguides.com/index.html

•

•

•

•

http://www.chilkoothorseback.com/
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The ex�stence of a lodge or bed and breakfast operat�on �s not dependent upon a 
commun�ty, and such operat�ons by themselves are not an �nd�cat�on of a commun�ty.  
Ne�ther are the other l�m�ted commerc�al operat�ons �n the v�c�n�ty noted above.

As noted in subpart 2 of this part of the report, the Skagway City Manager certified 
that the entire 432.1-square-mile tax zone in which Dyea is located (“Zone 5”) had 
just $477,100 �n taxable real and personal property �n 2005.  That represents less than 
two-tenths of one percent of the 2005 assessed value of taxable property w�th�n the 
proposed borough.  Moreover, all the Zone 5 property was classified as residential; 
none was classified as commercial or industrial.  A comparison of the property values 
in each of the five differential property tax zones within the Skagway city boundaries 
is provided below for comparison:

Table 3-3.  2005 Assessed Value of Taxable Property in the City of Skagway as Determined by the City of Skagway

Property Type Zone 1 Zone 2 Zone 3 Zone 4 Zone 5
Res�dent�al $  2,778,000 $ 48,764,860 $11,012,200  $ 5,077,800 $477,100
Vacant land 4,616,400 10,098,810 3,325,800 698,900 0
Commerc�al 50,140,300 12,301,400 819,700 36,600 0
Industr�al 494,200 64,879,200 7,645,100 9,982,600 0
Apartment 0 1,776,500 0 0 0
Mob�le Homes Parks 0 348,700 0 0 0
Mob�le Homes 247,500 3,524,000 0 69,000 0

Total $58,276,400 $141,693,470 $22,802,800 $15,864,900 $477,100

The figures above represent the 2005 assessed value of taxable property within the corporate 
boundar�es of the C�ty of Skagway as that value was determ�ned by the C�ty of Skagway under 
AS 29.45.110(a).  That law provides that:

The assessor shall assess property at �ts full and true value as of January 1 of the assessment 
year, except as prov�ded �n th�s sect�on, AS 29.45.060, and 29.45.230. The full and true 
value �s the est�mated pr�ce that the property would br�ng �n an open market and under the 
then preva�l�ng market cond�t�ons �n a sale between a w�ll�ng seller and a w�ll�ng buyer both 
conversant w�th the property and w�th preva�l�ng general pr�ce levels. 

The sum of the total values for the five differential tax zones equals $239,114,670.  The local 
assessed value �s d�st�nct from the full and true value of taxable property determ�ned by the 
State Assessor under AS 14.17.510 and AS 29.45.110.  The State Assessor determ�ned that the 2005 
full and true value of taxable property �n the C�ty of Skagway was $258,322,400.  
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As noted earlier in this subpart, Dyea lacks a public school, U.S. Post Office, fire 
hall, pol�ce stat�on, publ�c l�brary, grocery stores, med�cal fac�l�t�es, restaurants, 
banks, gas stat�ons, and other pr�vate sector serv�ce centers character�st�c of a bona 
fide community.  Additionally, LBC Staff finds no factors concerning voting, voter 
reg�strat�on, and prec�nct boundar�es that suggest Dyea �s a separate commun�ty.  
Voters �n Dyea are reg�stered to vote �n the Skagway Prec�nct.  The Skagway C�ty 
Hall, located near the �ntersect�on of 7th Avenue and Spr�ng Street �n the Skagway 
towns�te, �s the poll�ng place for Dyea res�dents.  

Based on the foregoing, the LBC Staff finds that Dyea lacks the characteristics that 
render it a discrete and identifiable social unit.

5.  The population of Dyea is dependent upon Skagway.

The provisions of 3 AAC 110.920(b)(2) state that absent a specific and persuasive 
show�ng to the contrary, the Comm�ss�on w�ll presume that a populat�on does 
not const�tute a commun�ty �f the populat�on �s adjacent to a commun�ty and �s 
dependent upon that commun�ty for �ts ex�stence.

As reflected in subpart 4 above, there is no school, post office, fire station, public 
l�brary, or poll�ng place located at Dyea.  Moreover, employment, med�cal needs, 
transportation, commerce, and other fundamental requirements of Dyea residents are 
generally met by fac�l�t�es and �nd�v�duals �n the nearby Skagway towns�te.  

Rather than offering “specific and persuasive” evidence to overcome the presumption 
set out �n the law, the Pet�t�oner adm�tted �n these remand proceed�ngs that Dyea 
residents depend upon Skagway for their needs.  Specifically, the Petitioner stated:

Dyea res�dents depend upon Skagway for most of the�r soc�al, cultural and 
econom�c needs, wh�le ma�nta�n�ng a d�st�nctly rural l�festyle.    

(Supplemental Brief, p. 9.)

Based on the foregoing, the LBC Staff finds that the population of Dyea is generally 
dependent upon res�dents and fac�l�t�es located �n the nearby Skagway towns�te for 
publ�c and pr�vate sector needs.

6.  It is premature to reasonably predict what, if any, impact the pending 
conveyance of some 932 acres of land in Dyea to the Skagway city government will 
have in terms of the extent to which Dyea is a bona fide community.

The LBC Staff �s aware that the C�ty of Skagway w�ll soon rece�ve t�tle from the 
State of Alaska to some 932 acres of land in and around Dyea.  The land in question 
compr�ses Tracts A and B of Alaska State Lands Survey 97-61.  The Skagway c�ty 
government was granted management author�ty over those lands ten years ago �n 
1996.  
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Earl�er th�s year, the C�ty of Skagway Plann�ng and Zon�ng Comm�ss�on, w�th �nput 
from the C�ty Counc�l and �nterested members of the publ�c, and �n coord�nat�on w�th 
the Comprehens�ve Plan, Dyea Management Plan, and the Coastal Management Plan, 
presented a v�s�on for the land to be conveyed to the C�ty from the State of Alaska 
from Dyea po�nt runn�ng North along the Dyea Road.  That area �s des�gnated as Tract 
B of Alaska State Land Survey # 97-61 on Plat # 2006-3 dated February 3, 2006.64  
That vision provided for the following five fundamental principles (emphasis added, 
punctuation in original):

1. To preserve the natural beauty of the area
a.  F�rst and foremost �s to preserve the t�p of the Dyea po�nt as a park �n 

perpetu�ty for the citizens of Skagway.
b.  To allow only for low density housing with lot sizes of at least 1 acre.
c.  To prohibit business including tourism business bases except for the possible 

future limited commercial development �n the area outl�ned on Sheet 4 of 5 
of Plat Map 2006-3 runn�ng �n a stra�ght l�ne between Monuments #36 and 39 
West of the Ta�ya R�ver.

d.  To create green belts and establish set back requirements adequate to preserve 
the v�ew shed.

e.  To create small roads�de parks and p�cn�c areas, v�ew po�nts and scen�c 
overlooks

2. To preserve a tra�l r�ght-of-way for future development
a. To plat a tra�l r�ght of way from Smugglers Cove to Dyea Po�nt �n th�s land 

d�sposal and any future land d�sposals.
b. Wherever poss�ble to prov�de publ�c beach access to the reserved 50’ beach 

area.
3. To allow private ownership of land in the area provided that:

a. The area be low density housing and recreat�on property.
b. The area have a mix of lot sizes as dictated by the topography and access not to 

exceed 10 acres.
c. That the land sale �ncludes terms of ownersh�p that would keep �t from be�ng 

resold for profit.
d. Lots are not subd�v�dable.
e. Reserve areas for future dumpster station/Public Works shop/Fire Department 

or other Mun�c�pal need.65

4. To provide access to private lots with:
a. Adequate road easements for fire and rescue
b. Reserve 50’ easement allow�ng for a buffer greenbelt.
c. Access to pr�vate lots w�th necessary easements.

5. To allow alternative water and sewer systems:
a. As allowable by State Law
b. Dr�ven by development

64 See http://www.skagway.org/vertical/Sites/{7820C4E3-63B9-4E67-95BA-7C70FBA51E8F}/uploads/{74095DA8-BC21-
488F-9CB8-B4E589C4C392}.PDF

65 While local officials and residents recently expressed their vision that a portion of those lands be reserved for 
“future dumpster station/Public Works shop/Fire Department or other Municipal need” such plans for the future do not provide 
any evidence that a public works shop, firehall, or other substantial municipal facility will ever be built there.  Even if some local 
public facility such as a firehall is eventually constructed at Dyea, that development would have to be evaluated in light of all 
applicable factors regarding whether Dyea could then be reasonably characterized as a community.  
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As is reflected in an April 21, 2006, article in the Skagway News, conveyance of 
that land, �n t�me, “could establ�sh not only affordable lots but a var�ety of parcels 
�nclud�ng h�gh-end lots, recreat�onal cab�n lots and even commerc�al lots �n Dyea 
proper.”  At th�s po�nt, however, �t �s �mposs�ble to reasonably pred�ct the extent, �f 
any, to which the land acquisition will alter the degree to which Dyea reflects the 
characteristics of a community as defined in 3 AAC 110.990(5).  The April 21, 2006, 
article appears below:

Land sale faces growing number of questions 
Too many variables likely to delay fall sale

In a ser�es of recent meet�ngs, �ssues concern�ng the mun�c�pal ent�tlement 
lands were raised that will definitely affect the surveying, subdivision, and 
eventual sale of the land. The c�ty had hoped that a land sale �n the fall of 
2006 could prov�de affordable lots to those �n Skagway look�ng for a place 
to bu�ld a home, but w�th unforeseen obstacles popp�ng up from d�fferent 
places, �t �s start�ng to look unl�kely that the land could be made ava�lable 
at such an early date, or �f the land w�ll even be affordable to the average 
buyer.

In h�s report to C�ty Counc�l on Apr�l 6, Ward sa�d that one �ssue that hasn’t 
been discussed is that while some people would benefit from lower priced 
lots in the newly acquired state lands, the entire community would benefit 
from h�gher pr�ced lots. Ward sa�d future meet�ngs w�th Plann�ng and Zon�ng 
could establ�sh not only affordable lots but a var�ety of parcels �nclud�ng 
h�gh-end lots, recreat�onal cab�n lots and even commerc�al lots �n Dyea 
proper.

Th�s �ssue was d�scussed at a Publ�c Works spec�al meet�ng on Apr�l 11. The 
meet�ng also addressed the survey�ng of land �n the area, and the fact that 
only one b�d was rece�ved for th�s work, from Kalen and Assoc�ates.

Councilman Dan Henry said the sale of the land should ultimately help citizens 
of Skagway offset property taxes and questioned whether the objective was 
s�mply prov�d�ng land to would-be buyers, or �f the sale should garn�sh the 
highest dollar amount to ultimately benefit the city.

Counc�lmember L�sa Cass�dy suggested the proposed subd�v�s�ons be cons�d-
ered in separate sections, with the Dyea Point area coming first. She added 
that the “m�xed dens�ty” of some port�ons of that area could make parcels 
of land more affordable.  Henry sa�d �t was doubtful that any of the land �n 
and around Dyea Po�nt would be cons�dered “affordable.”

Concern�ng the b�d for survey�ng the land, those at the meet�ng were 
d�sappo�nted by the fact that only one b�d was rece�ved and a representat�ve 
from Kalen and Assoc�ates was not present at the meet�ng.
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Members sa�d port�ons of the b�d seemed out of tune w�th real�ty, such as 
extremely h�gh travel costs and the overall t�meframe of the survey, part of 
wh�ch allotted less than a month to bu�ld a road access�ng the property.

The comm�ttee recommended that counc�l reject the b�d call�ng �t non-
responsive and decided to set up a new Request for Proposals that might 
d�v�de the land �nto sect�ons so work could be competed sooner, rather than 
later.

Some Skagway res�dents are express�ng concern over a broad range of top�cs 
concerning Dyea such as potential traffic problems on the Dyea Road, quality 
of l�fe �ssues w�th the poss�b�l�ty of many new homes �n the area, and the use 
of publ�c property by pr�vate bus�ness.

In a letter, Nola Lamken stated tour buses often speed down the Dyea 
Road dur�ng the summer and that �t has become common hab�t rather than 
the exception. She said parked buses and cars on the flats have created a 
disturbance and questioned further development in the area.

Another letter, from Wayne Greenstreet, addressed the land sale �ssue by 
say�ng that the c�ty should develop roads and sept�c system �nfrastructure 
pr�or to any sale. He wants to see all r�ght-of-ways and easements �n place 
and added that he could not see all of th�s happen�ng by the fall.

Other �ssues w�th the property that rema�n to be tackled do concern 
potent�al sept�c problems and access to the property, wh�ch w�ll have to be 
coord�nated w�th Dyea Po�nt res�dent Bruce Weber. There also �s an �ssue 
w�th the state over who controls m�neral r�ghts.

Councilman Dave Hunz said, “The state stuff is as big as the Weber issue.”

The c�ty had hoped to use gravel �n the mun�c�pal land for projects such as 
road construction, but it is unclear whether the state is going to relinquish 
r�ghts to that resource.

At a meet�ng �mmed�ately follow�ng the Publ�c Works meet�ng, members of 
C�ty Counc�l and the Mayor d�scussed a Patent Draft concern�ng the land. 
The draft was �ssued by the State of Alaska and was presented by Ward 
at the Apr�l 6 counc�l meet�ng. The state sa�d that the c�ty had 10 days to 
respond to the document.

The alarm by the counc�l over the draft document stems from the fact that 
the state w�ll reta�n land r�ghts over natural resources and archaeolog�cal 
and h�stor�c mater�als, as well as the �nclus�on of a 50-foot buffer around 
roads that rema�n �n control of the state. Th�s could potent�ally cut back the 
932 acres of ent�tlement land by as much as 200 acres.
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St�ll, �t �s unclear �f the language of the document �s normal for th�s type of 
land exchange or even �f the 50-foot buffer has already been excluded from 
the total acreage.

The port�on of the draft caus�ng the most trep�dat�on concerns the 
archaeolog�cal aspects. Quest�ons ra�sed �ncluded whether or not 
archaeolog�cal surveys would have to be done by property owners on a regular 
basis, and which areas specifically would be targeted for such surveys.

Henry said that the city should request more clearly defined language 
concerning those areas and criticized the short 10-day review period.

The council also requested that the state clarify the archaeological issues, 
whether or not the c�ty has r�ghts to gravel and sand, and �f the 50-foot 
buffer �s �ncluded as part of the ent�tlement land.

As of deadl�ne, the c�ty had not heard back from the state.

As for the eventual dec�s�on on land subd�v�s�on and sale Ward sa�d, “...
Everyone w�ll have the opportun�ty to be heard and the ult�mate subd�v�s�on 
w�ll be the result of th�s �nput as well as the pract�cal and feas�ble �ssues 
that arise in this field.”

Desp�te the fact that the Skagway c�ty government has had management author�ty 
over the land in question for a decade, there is little or no evidence to suggest 
that the acquisition of some 932 acres of land in the Dyea area by the Skagway 
c�ty government w�ll substant�ally alter the character of Dyea to the extent that �t 
can be reasonably characterized as a bona fide community as defined under 3 AAC 
110.990(5).  Regardless of what m�ght happen w�th respect to the 932 acres �n 
question, future potential is not evidence of a present community.

7.  Summary of findings that Dyea is not a separate community.

In sum, the LBC Staff found �n th�s sect�on of the report that

The ex�stence of a Dyea Commun�ty Adv�sory Board prov�des no ev�dence that Dyea 
is a discrete and identifiable social unit.  

The formally recognized importance of Dyea Flats to residents and citizens of 
Skagway, part�cularly �n terms of the “opportun�ty �t prov�des to escape the C�ty 
env�rons” prov�des ev�dence that Dyea �s not a d�screte soc�al un�t, but rather �s an 
extens�on of the commun�ty of Skagway.

•

•
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While Dyea (recognized above as the area roughly between mileposts 7 – 13 of 
Dyea Road) reasonably appears to have sl�ghtly more than 25 �nhab�tants; those 
res�dents do not l�ve �n a close geograph�cal prox�m�ty that �s character�st�c of 
ne�ghborhood l�v�ng.  

Wh�le cooperat�on and good relat�ons between the Nat�onal Park Serv�ce and local 
�nterests certa�nly seems to be at a h�gh level generally, �t �s ax�omat�c that, at 
least to some extent, publ�c access to the Klond�ke Gold Rush Nat�onal H�stor�cal 
Park, �nclud�ng Dyea Flats, �s restr�cted.  

There is no school, U.S. Post Office, fire station, public library, polling place, or 
other serv�ce center �n Dyea.   

Sources of employment and commerc�al operat�ons �n the Dyea v�c�n�ty are very 
l�m�ted and not character�st�c of a commun�ty.

There are no factors concern�ng vot�ng, voter reg�strat�on, and prec�nct boundar�es 
that suggest that Dyea �s a separate commun�ty.  

Dyea res�dents generally depend upon Skagway to serve the�r soc�al, cultural, and 
econom�c needs.    

It �s premature to reasonably pred�ct what, �f any, �mpact the pend�ng conveyance 
of lands in and around Dyea to the Skagway city government and subsequent 
development of those lands m�ght have �n terms of the extent to wh�ch Dyea �s a 
bona fide community as defined in the law applicable to these proceedings.  

Based on those findings, LBC Staff concludes that Dyea is not a community as deter-
m�ned under 3 AAC 110.920.  Therefore, the proposed Skagway borough encompasses 
only one community.  Further, LBC Staff finds nothing in the facts recounted above 
to suggest a reasonable basis to overcome the presumptive requirement for multiple 
bona fide communities.

•

•

•

•

•

•

•
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Part D.  The proposed Skagway borough does not comprise an area with a 
population that is large and stable enough to support borough government.

LBC Staff conducted �ts rev�ew of the populat�on of the proposed Skagway borough 
during the 2001 – 2002 proceedings in the Preliminary Report at pp. 44- 55 (R. 215 
– 226).  Readers are encouraged to review that earlier work.  

State law (3 AAC 110.050(b)) provides that, absent a “specific and persuasive 
show�ng to the contrary,” the Comm�ss�on w�ll presume that a populat�on �s not large 
enough and stable enough to support a proposed borough government unless at least 
1,000 permanent res�dents l�ve �n that proposed borough.

In judg�ng whether the populat�on of a proposed borough �s large and stable enough, 
3 AAC 110.050(a) calls on the Comm�ss�on to cons�der total census enumerat�ons, 
durat�ons of res�dency, h�stor�cal populat�on patterns, seasonal populat�on changes, 
age d�str�but�ons, and other relevant factors. 

1.  The presumptive minimum population threshold should not be easily 
overcome.

The presumpt�ve m�n�mum populat�on lawfully set out �n 3 AAC 110.050(b) for 
�ncorporat�on of a borough �s two and one-half t�mes greater than the m�n�mum 
population required by 3 AAC 110.030(b) to form a home-rule or first-class city in 
Alaska.  The significantly greater presumptive minimum population for incorporation 
of a borough is a clear reflection of fundamental distinctions between a borough 
government and a c�ty government.  

The presumptive-minimum-population size of a proposed borough should not be 
overcome l�ghtly. The prov�s�ons of 3 AAC 110.050(a) call on the Comm�ss�on to 
cons�der (1) total census enumerat�ons, (2) durat�ons of res�dency, (3) h�stor�cal 
populat�on patterns, (4) seasonal populat�on changes, (5) age d�str�but�ons, and 
(6) other relevant factors when evaluating the size and stability of the population 
of a proposed borough.  If those factors conv�nce the Comm�ss�on that a populat�on 
under 1,000 res�dents w�th�n an area �s large and stable enough to support borough 
government, the lawfully establ�shed presumpt�on may be overcome.  

Wh�le the law presumes that at least 1,000 permanent res�dents are needed to meet 
the standard, it is certainly possible that specific facts in a case might lead the 
Comm�ss�on to conclude that a borough populat�on must be even greater than 1,000 to 
be sufficiently large and stable to operate a borough.  
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2.  Census enumerations show that the number of residents of the proposed 
Skagway borough is well below the presumptive minimum established in law.

The number of permanent residents in the proposed Skagway borough is significantly 
less than the 1,000 residents presumed to be the minimum number required to meet 
the populat�on standard for borough �ncorporat�on.  The State Demographer est�mates 
that the 2005 populat�on of the proposed Skagway borough was 834.  The est�mate for 
2005 is the most recent figure available.

The populat�on of the proposed Skagway borough would have to grow by 20 percent 
just to reach the 1,000-person threshold.  

3.  Historical population patterns show that Skagway’s general population is 
shrinking, not growing.

The 2002 Prel�m�nary Report noted that the proposed Skagway borough had a 
population of 862 residents.  That figure was based on 2000 Census data, which were 
the most recent populat�on data ava�lable at that t�me (R. 220).

The populat�on of the proposed Skagway borough has shrunk over the past half 
decade.  In 2005, there were 28 fewer res�dents of the proposed Skagway borough 
compared to five years earlier.  In relative terms, that represents a 3.2 percent 
populat�on loss.  

In the 2002 Prel�m�nary Report, LBC Staff also exam�ned student enrollment �n the 
context of h�stor�cal populat�on patterns.  The LBC Staff report noted that student 
enrollment (“average da�ly membersh�p” or ADM66) �n the Skagway C�ty School D�str�ct 
was lower �n F�scal Year 2002 (measured �n October 2001) than at any po�nt �n at least 
the pr�or fourteen years (R. 221-221).

The enrollment decl�ne �n the Skagway C�ty School D�str�ct has cont�nued s�nce the 
2001 - 2002 proceed�ngs.  The October 2001 ADM �n the C�ty of Skagway School D�str�ct 
was 120.20 full-time-equivalent students.67  The official figure for 2005 — the latest 
available — shows that ADM has dropped to 109.25 full-time-equivalent students. 

The drop in enrollment represents a loss of 10.95 full-time-equivalent students or 
9.1 percent of enrollment over the past four years.  In the past five years, school 
enrollment has dropped from 136.75 full-time-equivalent students to 109.25 full-time-
equivalent students.  That represents a loss of 27.5 full-time-equivalent students or 

66  AS 14.17.990(1) defines “average daily membership” as “the aggregate number of full-time equivalent students 
enrolled �n a school d�str�ct dur�ng the student count per�od for wh�ch a determ�nat�on �s be�ng made, d�v�ded by the actual 
number of days that school �s �n sess�on for the student count per�od for wh�ch the determ�nat�on �s be�ng made.”  

67  See http://www.eed.state.ak.us/stats/QuickFacts/ADM.pdf.
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20.1 percent of enrollment over the sl�ghtly longer per�od.  (As d�scussed �n subpart 5 
below, the 2005 figure of 109.25 ADM is not comparable to the 2000 and 2001 figures.  
The comparable figure for 2005 shows even greater losses in enrollment.)  

The drop in the population and student enrollment over the past five years is also 
reflected in Permanent Fund dividend (PFD) application data.68  In 2000, there were 
854 PFD applications from Skagway.  Five years later in 2005, the figure had fallen to 
818.  That represents a decl�ne of 4.2 percent.  

4.  Age distribution patterns show that Skagway’s population under 18 years of 
age, which is already disproportionately small in comparison to the state as a 
whole, is shrinking at a greater rate than Skagway’s general population.

The appl�cable State law calls for the LBC to cons�der age d�str�but�on patterns 
when examining the size and stability of the population of a proposed borough.  Age 
d�str�but�on patterns can be cruc�al to the exerc�se of what the Alaska Supreme Court 
characterized in Mobil Oil as the Comm�ss�on’s broad power to reach bas�c pol�cy 
decisions to decide in the unique circumstances presented by each petition whether 
borough government �s appropr�ate.  

One example of the part�cular �mportance of age d�str�but�on patterns to the 
application of the population standard is reflected in fundamental public policy 
expressed by the Alaska State Leg�slature regard�ng boroughs and the del�very of 
public education in Alaska.  AS 14.12.010(2) provides that “each organized borough is 
a borough school d�str�ct.”  Thus, format�on of a new borough results �n the creat�on 
of a new school d�str�ct.  However, a supersed�ng State law enacted by the Alaska 
Leg�slature �n 1986 prov�des that a new school d�str�ct w�th fewer than 250 students 
cannot be created, except if the Education Commissioner finds that such would serve 
the best �nterests of both the State and the proposed new d�str�ct.  

The 250-student threshold sets a target that reflects a fundamental policy of the 
Alaska State Leg�slature concern�ng m�n�mum econom�es of scale for new school 
districts.  Specifically, AS 14.12.025 provides that:

Notw�thstand�ng any other prov�s�on of law, a new school d�str�ct may not 
be formed �f the total number of pup�ls for the proposed school d�str�ct �s 
less than 250 unless the comm�ss�oner of educat�on and early development 
determ�nes that format�on of a new school d�str�ct w�th less than 250 pup�ls 
would be �n the best �nterest of the state and the proposed school d�str�ct.  

68  See http://www.pfd.state.ak.us/annualreports/index.aspx.

http://www.pfd.state.ak.us/annualreports/index.aspx
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In terms of statew�de age d�str�but�on patterns, �t �s noted that currently one �n 
every five Alaskans is enrolled in a public school (“pre-elementary” through grade 
12).69  If a proposed borough has a d�sproport�onately h�gher student populat�on 
– say one in every four residents – it would meet the 250-student threshold if it had 
1,000 res�dents.  Conversely, �f a proposed borough has a d�sproport�onately smaller 
student population compared to the statewide average, it would require substantially 
more than 1,000 res�dents to meet the 250-student threshold.    

LBC Staff observed �n �ts 2002 Prel�m�nary Report that the number of young people 
among the populat�on of the proposed Skagway borough was d�sproport�onately 
small compared to the state as a whole (R. 223).  At the t�me, only about one �n four 
res�dents of the proposed Skagway borough was under the age of 25.  The comparable 
statewide figure was substantially greater – about two of every five Alaskans were less 
than 25 years old.  In 2000, students enrolled �n the Skagway publ�c school compr�sed 
just under 16 percent of Skagway’s population (136.75 / 862).

Based upon contemporary school enrollment and Alaska Permanent Fund d�v�dend 
(PFD) appl�cat�on data, �t appears that the already relat�vely small proport�on of 
young people among Skagway’s populat�on has d�m�n�shed substant�ally over the past 
five years. 

The student population of the proposed Skagway borough is a significantly smaller 
proport�on of �ts total populat�on than �s the case for the state as a whole.  The exact 
proport�on of all Alaskans attend�ng publ�c school �s 53.4 percent h�gher than �s the 
case for Skagway.70  Between 2000 and 2005, the proport�on of Skagway’s students 
among �ts general populat�on dropped from 136.75 ADM �n a populat�on of 862 to 
109.25 ADM �n a populat�on of 834.  That represents a 17.6 percent decl�ne �n the 
proport�on of students among Skagway’s total populat�on. 

The drop �n the already d�sproport�onately small populat�on among the young �n 
Skagway is also clearly reflected in PFD application data for the past five years.  As 
noted above, 854 �nd�v�duals from Skagway appl�ed for PFD d�v�dends �n 2000.  Of 
those, adults filed 675 of the applications and the remaining 179 (21.0 percent) 
were subm�tted for ch�ldren.71  However, �n 2005, the number of PFD appl�cat�ons 
subm�tted on behalf of Skagway ch�ldren dropped to 144.  That represents a decl�ne 

69  Total publ�c school enrollment reported by the Department of Educat�on and Early Development �n 2005 was 
133,288.  That figure is 20.1 percent of the State Demographer’s estimate of the 2005 population of Alaska (663,661).  

70  In Skagway, the 109.25 students enrolled �n 2005 represented 13.1 percent of Skagway’s total 2005 populat�on of 
834.  For the state as a whole, the 133,288 students enrolled �n 2005 amounted to 20.1 percent of Alaska’s total 2005 populat�on 
of 663,661.  The seven percentage point greater figure for the state as a whole is, in relative terms, 53.4 percent greater than 
the comparable figure for Skagway ([20.1 – 13.1] ÷ 13.1 = 0.534).

71  For purposes of PFD appl�cat�ons, “ch�ldren” are those who have not yet had the�r e�ghteenth b�rthday as of the 
appl�cat�on deadl�ne for that year.  
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of 35 (19.6 percent) in the proportion of child application compared to the figure for 
2000.  In contrast, the number of PFD appl�cat�ons from Skagway adults dropped by 
only 1 (from 675 to 674) during the past five years.  The drop in the number of adult 
appl�cat�ons amounted to only 0.1 percent.

Compar�ng PFD appl�cat�on data for Skagway to that of ent�re state further 
corroborates the �ncreas�ng d�spar�ty �n the age d�str�but�ons between Skagway and 
the rest of the state.  In 2000, 21 of every 100 PFD appl�cat�ons from Skagway were 
submitted for children; the figure for the entire state was nearly 31 applications for 
children for every 100 Alaskans.  The statewide figure in 2000 was 46.7 percent higher 
than the figure for Skagway.  

F�ve years later, the number of PFD appl�cat�ons for ch�ldren from Skagway dropped to 
17.6 percent of Skagway’s total populat�on.  In 2005, the number of PFD appl�cat�ons 
from children throughout Alaska was 29.1 percent of the total.  The statewide figure 
in 2005 was 65.3 percent higher than the figure for Skagway (compared to 46.7 per-
cent five years earlier).

5.  The proposed Skagway borough is subject to significant seasonal population 
changes.

The official 2005 enrollment figures for Skagway noted in subparts 3 and 4 above 
reflect a student population of 109.25 full-time-equivalent students.  However, 
LBC Staff notes that only 98.90 full-time-equivalent students were enrolled in 
the Skagway C�ty School D�str�ct at the t�me of the student count used by other 
school districts in Alaska – the 20-school-day period ending the fourth Friday in 
October 2005.72  However, because of the significant seasonal population change in 
Skagway that occurs annually by October the Comm�ss�oner of the Alaska Department 
of Educat�on and Early Development allowed, under AS 14.17.600(b),73 Skagway to 

72  AS 14.17.600(a) states as follows:

W�th�n two weeks after the end of the 20-school-day per�od end�ng the fourth Fr�day �n October, each d�str�ct 
shall transm�t a report to the department that, under regulat�ons adopted by the department, reports �ts ADM for 
that count�ng per�od and other student count �nformat�on that w�ll a�d the department �n mak�ng a determ�nat�on 
of its state aid under the public school funding program. For centralized correspondence study, the October report 
shall be based on the per�od from July 1 through the fourth Fr�day �n October. The department may make necessary 
correct�ons �n the report subm�tted and shall not�fy the d�str�ct of changes made. The comm�ss�oner shall not�fy the 
governor of additional appropriations the commissioner estimates to be necessary to fully finance the public school 
funding program for the current fiscal year.

73  AS 14.17.600(b) states as follows:

Upon written request and for good cause shown, the commissioner may permit a district to use a 20-school-
day counting period other than the period set out in (a) of this section. However, a counting period approved under this 
subsection must be 20 consecutive school days unless one or more alternate counting periods are necessary to permit 
a district to implement flexible scheduling that meets the district’s needs and goals without jeopardizing the state aid for 
which the district would ordinarily be eligible under this chapter.
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count the number of students during an earlier 20-day-counting period.  The official 
enrollment figure for 2005 (109.25 students) reflects the student count during that 
earl�er per�od.74  The drop �n enrollment follow�ng the early student count �n 2005 
amounted to 9.5 percent.  That represents a significant seasonal population change.  
The Department of Educat�on and Early Development also allowed an early count for 
Skagway �n 2004.  

It �s notable that early enrollment counts �n Skagway d�d not occur pr�or to 2004.  
Thus, the 2000 enrollment figure and the 2005 figure discussed in subpart 3 above are 
not equivalent measures.   If one were to compare the student enrollment in Skagway 
dur�ng the 20-school-day per�od end�ng the fourth Fr�day �n October 2000 (136.75) 
w�th the student enrollment dur�ng the 20-school-day per�od end�ng the fourth Fr�day 
�n October 2005 (98.90), �t would represent a decl�ne �n enrollment amount�ng to 27.7 
percent over the past five years.  Moreover, the proportion of the current student 
populat�on among the total populat�on would drop to approx�mately two �n seventeen, 
rather than two in fifteen.  

Using 98.9 as the enrollment figure would also put Skagway that much farther from 
the 250-student threshold for establ�shment of a new school d�str�ct. Proponents of 
the Skagway borough m�ght argue that the Skagway c�ty government already operates 
a school d�str�ct and that noth�ng would change �n that respect �f a Skagway borough 
�s formed.  However, that same log�c would allow the creat�on of borough school 
districts with as few as 11 students – just over 4 percent of the minimum student 
populat�on prescr�bed by the Alaska State Leg�slature.75  The current enrollment of the 
Skagway c�ty school d�str�ct �s far below the 250-student threshold whether one uses 
the 109.25 or the 98.9 ADM figure.  

In terms of the contemporary relevance of the 1986 leg�slat�ve pol�cy regard�ng the 
minimum size of new school districts, it is noteworthy that the 2003 Alaska State 
Leg�slature d�rected that “the Local Boundary Comm�ss�on �dent�fy opportun�t�es 

74  Under AS 14.17.905, the “basic need” (level of fundamental financial aid that a school district is entitled to receive 
under State law) �s reduced sharply �f enrollment falls below 100.   In the case of Skagway, an enrollment of 98.9 students �n 
2005 would have generated $1,033,629 �n bas�c need.  However, by allow�ng Skagway to use the earl�er count of 109.25 full-t�me-
equivalent students, Skagway generated $1,248,049 in basic need for 2005.  The alternate count generated a level of basic need 
that was 20.7 percent greater than the count under AS 14.17.600(a).

75  The Pelican City School District had an ADM of 11.20 in 2004.  The figure for 2005 increased to 13.6.  
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for consol�dat�on of schools, w�th emphas�s on school d�str�cts w�th fewer than 250 
students, through borough �ncorporat�on, borough annexat�on, and other boundary 
changes.”76  (Chapter 83, SLA 2003.)

6.  The relevant facts in this case militate heavily in favor of the presumptive 
requirement for a minimum of 1,000 residents.

If the populat�on of the proposed Skagway borough were much closer to the 1,000-
res�dent threshold; �f the number of Skagway res�dents were grow�ng rather than 
fall�ng; �f Skagway’s student populat�on were d�sproport�onately h�gher than the 
statew�de average; �f that h�gher proport�on of young populat�on were stable or 
growing; and if there were no significant seasonal loss of population, such evidence 
might serve as a reasonable basis to overcome the presumptive requirement that the 
proposed Skagway borough must have at least 1,000 permanent res�dents.  

However, the clear facts �n these proceed�ngs prov�de ev�dence that leads to the 
opposite conclusion.  Specifically:

The populat�on of the proposed Skagway borough �s far below the 1,000-res�dent 
threshold – the number of residents of the proposed Skagway borough would have 
to grow by 20 percent just to reach the 1,000 person threshold.  

The number of Skagway residents is declining – in the past five years there 
was a 3.2 percent drop in the total population and a 4.2 percent drop in PFD 
applications. 

Skagway’s young populat�on �s d�sproport�onately smaller than the statew�de 
average – the proportion of students among Alaska’s population in 2005 was 
53.4 percent greater than Skagway’s (the figure would jump to 68.9 percent if one 
uses the Skagway student count for the period ending the fourth Friday in October 
2005); additionally the proportion of 2005 PFD applications from Alaska’s children 
was 65.3 percent greater than Skagway’s. 

The d�sproport�onal nature of the age d�str�but�ons among the populat�on of 
Skagway is becoming increasingly disparate – in 2000, the proportion of PFD 
applications from children through the state was 46.7 percent greater than it was 
in Skagway; five years later the figure rose to 65.3 percent. 

Skagway’s population is subject to significant seasonal population changes – in 
2005, public school enrollment dropped 9.5 percent between the beginning of 
school and October.  

76  The results of the Comm�ss�on’s rev�ew are publ�shed �n School Consolidation: Public Policy Considerations and 
a Review of Opportunities for Consolidation, Local Boundary Comm�ss�on and Alaska Department of Educat�on and Early 
Development, February 2004.

1.

2.

3.

4.

5.
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LBC Staff finds that the specific facts in these proceedings militate strongly against 
overcoming the presumptive requirement for at least 1,000 permanent residents.  The 
facts �n th�s case actually suggest that Skagway m�ght need a populat�on �n excess of 
1,000 to meet the appl�cable populat�on standard. 

Part E.  The boundaries of the proposed Skagway borough do not encompass 
an area that conforms generally to natural geography and includes all areas 
necessary for full development of municipal services. 

1. Lawfully adopted borough boundary standards give great weight to REAA 
boundaries.  
The duly adopted standards of the LBC (3 AAC 110.060(c)) prov�de that 

The proposed borough boundar�es must conform to ex�st�ng reg�onal 
educat�onal attendance area boundar�es unless the comm�ss�on determ�nes, 
after consultat�on w�th the comm�ss�oner of educat�on and early development, 
that a territory of different size is better suited to the public interest in a 
full balance of the standards for �ncorporat�on of a borough. 

As addressed �n the 2002 LBC Staff Prel�m�nary Report, the standards for REAA 
boundar�es set by the Alaska Leg�slature are str�k�ngly s�m�lar to the statutory 
standards for boroughs.77  (Preliminary Report pp. 110 – 112; R. 281 – 283.)  The 
prov�s�ons of 3 AAC 110.060(c) stem from the Comm�ss�on’s recogn�t�on that the 
standards for setting REAA boundaries closely parallel those for organized boroughs.  
The similarities between the two sets of boundary standard are reflected in the 
following characterization of REAA boundaries expressed in 1979, just four years after 
those boundaries were first established:

77  AS 14.08.031 provides as follows (emphasis added):

Sec. 14.08.031. Regional educational attendance areas.   (a) The Department of Commerce, Commun�ty, and Econom�c 
Development �n consultat�on w�th the Department of Educat�on and Early Development and local commun�t�es shall d�v�de the 
unorganized borough into educational service areas using the boundaries or sub-boundaries of the regional corporations 
established under the Alaska Native Claims Settlement Act, unless by referendum a commun�ty votes to merge w�th another 
commun�ty cont�guous to �t but w�th�n the boundar�es or sub-boundar�es of another regional corporat�on.

(b) An educational service area established in the unorganized borough under (a) of this section constitutes a regional 
educat�onal attendance area. As far as pract�cable, each regional educational attendance area shall contain an integrated 
socio-economic, linguistically and culturally homogeneous area. In the format�on of the regional educat�onal attendance 
areas, cons�derat�on shall be g�ven to the transportation and communication network to fac�l�tate the adm�n�strat�on of 
educat�on and commun�cat�on between communities that comprise the area. Whenever poss�ble, mun�c�pal�t�es, other 
governmental or regional corporate entities, drainage basins, and other identifiable geographic features shall be used �n 
descr�b�ng the boundar�es of the regional school attendance areas.

(c) M�l�tary reservat�on schools shall be �ncluded �n a regional educat�onal attendance area. However, operat�on of 
military reservation schools by a city or borough school district may be required by the department under AS 14.12.020 (a) and 
AS 14.14.110. Where the operat�on of the m�l�tary reservat�on schools �n a regional educat�onal attendance area by a c�ty or 
borough school district is required by the department, the military reservation is not considered part of the regional educat�onal 
attendance area for the purposes of regional school board membersh�p or elect�ons.

(d) U.S. Bureau of Ind�an Affa�rs schools shall be �ncluded �n a regional educat�onal attendance area boundary.
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AS 14.08.031(a) prov�des that REAA boundar�es follow reg�onal boundar�es 
set under the Alaska Nat�ve Cla�ms Settlement Act unless by referendum a 
commun�ty votes to merge w�th another commun�ty cont�guous to �t but 
w�th�n the boundar�es or sub-boundar�es of another reg�onal corporat�on.  
The use of reg�onal l�nes was not �ntended to be exclus�ve as shown by 
AS 14.08.031(b) prescr�b�ng certa�n character�st�cs for REAAs.

“As far as pract�cable, each reg�onal educat�onal attendance 
area shall conta�n an �ntegrated soc�o-econom�c, l�ngu�st�cally 
and culturally homogeneous area. In the format�on of REAAs, 
cons�derat�on shall be g�ven to the transportat�on and 
commun�cat�on between commun�t�es that compr�se the area. 
Where-ever poss�ble, mun�c�pal�t�es, other governmental 
or reg�onal corporate ent�t�es, dra�nage bas�ns, and other 
identifiable geographic features shall be used in describing 
the boundar�es.”  

Taken together, these two sect�ons suggest that REAA boundar�es are to follow, 
rather than cross, reg�onal corporat�on boundar�es where they contact them 
and conform to natural or other predeterm�ned boundar�es.  Th�s �s how the 
State Department of Commun�ty and Reg�onal Affa�rs, wh�ch was charged 
w�th adm�n�ster�ng the act �n consultat�on w�th the State Department of 
Educat�on, �nterpreted �t �n a ser�es of �nformat�onal meet�ngs �n rural areas 
around the state �n July and August, 1975.  Later they began �mplement�ng 
�t s�m�larly when hear�ngs were held �n numerous bush locat�ons regard�ng 
proposed boundar�es.   The result of the hear�ngs was a d�v�s�on of the state 
�nto some 21 REAAs.  Or�g�nally 20 REAAs were created by C&RA, but after 
a meet�ng of res�dents of REAA 17 and the Governor, REAA 21 (�nclud�ng 
Wh�tt�er and Tat�tlek) was created on September 24, 1975, d�v�d�ng REAA 14 
along the boundary between the Chugach and Ahtna Reg�onal Corporat�ons.

Frequent mention has been made of the fact that the statutory characteristics 
for boundary select�ons of the REAAs are s�m�lar to the standards for borough 
�ncorporat�on.  (Emphas�s added.) 

(Senator Arl�ss Sturgulewsk� and Representat�ve B�ll Parker, Co-Cha�rs, Alaska State 
Leg�slature Jo�nt Senate and House Commun�ty and Reg�onal Affa�rs Comm�ttee, 
August 4, 1979.78)  

It is important to note that the agency required to make the REAA boundary 
determinations is the same agency that is required to serve as staff for the 
Commission.  The twenty original REAAs blanketed the entire unorganized borough 

78  The joint committee’s goal was to develop “rural policy for the State of Alaska.”  The characterization of REAAs 
above is excerpted from materials compiled by the joint committee “to provide an overview of the unorganized borough as it 
ex�sts today.”  Id.
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which, at the time, comprised some 470,901 square miles.79  Thus, the average size of 
each of the original REAAs was approximately 23,545 square miles.  When the twenty-
first REAA was added, the size dropped slightly to an estimated 22,424 square miles.   

The proposed Skagway borough �s part of the Chatham REAA.80   The Chatham REAA 
encompasses a total of 20,776 square miles of lands and submerged lands.81  The 
proposed Skagway borough is a very small fraction of that area.  Specifically, the 
proposed Skagway borough encompasses just 2.1 percent of the total area w�th�n the 
Chatham REAA.

79  When REAAs were first formed, five of the existing sixteen boroughs did not exist.  The stated estimated size of the 
unorganized borough in 1975 is simply the difference between the total land and water within the corporate boundaries of the 
State of Alaska and the current amount of land and water w�th�n the corporate boundar�es of the eleven boroughs �n ex�stence 
in 1975.  The LBC Staff recognizes that in a few cases, the current boundaries of those eleven boroughs is different than their 
boundar�es that were �n place �n 1975.  However, those d�fferences are relat�vely m�nor �n the context of the �ssue at hand.    

80  As a first-class city in the unorganized borough, the City of Skagway is not subject to the jurisdiction of the Chatham 
REAA.  Nonetheless, as expla�ned �n the Prel�m�nary Report at p. 111 (R. 282), Skagway �s w�th�n the boundar�es of the Chatham 
REAA.  That �nterpretat�on �s clearly contemplated by the standard �n 3 AAC 110.060(c).   To contend otherw�se �s to make the 
nonsens�cal argument that the LBC’s standard mandates that all new boroughs must be formed w�th enclaves exclud�ng every 
home-rule and first-class city.  The lawfully adopted standards for borough incorporation (3 AAC 110.060(d)) presume that 
a proposed borough conta�n�ng enclaves does not �nclude all land and water necessary to allow for the full development of 
essential borough services on an efficient, cost-effective level.

81  The Chatham REAA is comprised of three noncontiguous components.  One is a 20,331.5-square-mile area 
encompassing Gustavus, Elfin Cove, Pelican (like Skagway, also a first-class city), Hoonah (also a first-class city), Tenakee Springs, 
and Angoon.  Another is a 1.4-square-mile territory encompassing Klukwan.  Klukwan is surrounded by the Haines Borough.  The 
last is the 443.1 square miles within the Skagway city boundaries.  

Figure 3-8: Boundaries of Existing Southeast Alaska Boroughs, Existing Southeast Alaska REAAs, and the Proposed 
Skagway Borough
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2.  The Chatham REAA boundaries are perhaps not the best boundaries for a 
borough encompassing Skagway; however, the Petitioner’s alternative boundary 
proposal does not satisfy the requirements that allow an exception to the 
mandate.   

When 3 AAC 110.060(c) is applied in this case, it requires that a borough encompassing 
Skagway to conform to the boundar�es of the Chatham REAA, unless the Comm�ss�on 
determines that a territory of different size is better suited to the public interest in a 
full balance of the standards for incorporation of a borough.  

In 2002, LBC Staff found that �nclud�ng Skagway w�th�n the boundar�es of the 
Upper Lynn Canal Model borough would be a better alternat�ve than �nclud�ng �t �n 
a Chatham REAA borough.  (Preliminary Report pp. 110 – 112; R. 281 – 283.)  That 
position reflected the conclusion that the alternative boundary scenario was better 
su�ted to the publ�c �nterest �n a full balance of the standards for �ncorporat�on of a 
borough.

For the multitude of reasons reflected throughout Section III of this report and the 
record of the 2001 – 2002 proceedings, the Skagway borough proposal fails to meet 
the test that would allow use of the Pet�t�oner’s boundar�es as an alternat�ve to those 
of the Chatham REAA.  

3.  The Petitioner recognizes that its own proposal does not meet the boundary 
standards for borough incorporation.

Staff finds that the Petitioner’s own statements admit that its proposal does not meet 
the boundary standard.  In �ts 2002 comments, the Pet�t�oner acknowledged that the 
framers of Alaska’s Const�tut�on �ntended that each borough embrace a large, natural 
reg�on.  The Pet�t�oner went on to �mply, however, that the standard could not be met 
in this case because of an action of the Commission 38 years ago.  Specifically, the 
Petitioner stated:

Art�cle X, Sect�on 3 of Alaska’s Const�tut�on promotes boroughs that 
encompass large and natural reg�ons. The Pet�t�oner does not d�sagree w�th 
the �ntent of the founders who drafted the language. Large, natural reg�ons 
would certa�nly be preferred.  However, Skagway �s land-locked through no 
act�on of �ts own, but by the act�on of a prev�ous Local Boundary Comm�ss�on 
when that Comm�ss�on voted to allow the format�on of the Ha�nes Borough!

(T�m Bourcy, Mayor, C�ty of Skagway, Written Comments of the City of Skagway, 
Petitioner, Concerning the Preliminary Report . . ., p. 7 (July 27, 2002) (R. 431).)

Article X, section 3 – the constitutional provision that the Petitioner admits to being 
a reflection of the framers’ intent that boroughs encompass large and natural regions 
– has been characterized by the Alaska Supreme Court as a constitutional mandate and 
overarch�ng prov�s�on under wh�ch all statutory standards for borough �ncorporat�on 
are to be applied.  Specifically, the Supreme Court stated:
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To avoid conflict with the constitutional mandate that each borough 
“embrace an area and populat�on w�th common �nterests to the max�mum 
degree poss�ble,” the prov�s�ons of AS 29.05.100(a) deal�ng w�th the reject�on, 
acceptance, and alterat�on of proposed boroughs must be �nterpreted to 
require that the LBC apply the statutory standards for incorporation in 
the relative sense implicit in the constitutional term “maximum degree 
possible.”  In other words, AS 29.05.100(a) must be construed to mean that, 
�n dec�d�ng �f the statutory standards for �ncorporat�on have been met, the 
LBC is required to determine whether the boundaries set out in a petition 
embrace an area and populat�on w�th common �nterests to the max�mum 
degree poss�ble.

(Petitioners for Incorporation of City and Borough of Yakutat v. Local Boundary 
Commission, 900 P.2d 721, 725 (Alaska 1995) (emphas�s added).)

Although the Pet�t�oner acknowledges that the framers of our Const�tut�on called 
for boroughs that embrace large and natural reg�ons, �t �mpl�es that �ts alternat�ve 
boundary proposal �s perm�ss�ble because the Comm�ss�on alledgedly erred 38 years 
ago �n 1968 when �t approved a pet�t�on for �ncorporat�on of the Ha�nes Borough.  That 
act�on, the Pet�t�oner notes, resulted �n “Skagway [be�ng] land-locked” by the Ha�nes 
Borough.  

Former Const�tut�onal Convent�onal Delegate V�ctor F�scher, �n assoc�at�on w�th 
Thomas Morehouse, characterized the Haines Borough as an entity that “Neither 
conforms well to any cons�stent borough model, whether of the urban or reg�onal 
type, nor even to the very general legal standards for boroughs set forth �n the 
1961 borough act.”  Borough Government in Alaska, p. 109.  There is no question 
that sett�ng borough boundar�es �n the post-1963 Mandatory Borough era has been 
challeng�ng.82  However, as noted �n Sect�on III-B of th�s report, the Alaska Supreme 
Court has acknowledged �n Mobil Oil, Valleys Borough, and Yakutat that the 
Commission “has been given a broad power to decide in the unique circumstances 
presented by each pet�t�on, whether borough government �s appropr�ate.”  Past errors 
and post-1963 political difficulties are no legitimate basis to forsake the fundamental 
const�tut�onal pr�nc�ples and the legal standards for borough �ncorporat�on. 

Rather than remedy what the Pet�t�oner perce�ves as a 38-year-old error �n form�ng 
the Ha�nes Borough, the Pet�t�oner’s proposal would compound �t by d�sregard�ng 
the d�rect�on of the framers of our Const�tut�on set out �n art�cle X, sect�on 3.  It �s 
stressed that the Pet�t�oner’s �mpl�ed assert�on that the Skagway borough proposal 

82   Readers �nterested �n learn�ng more about those challenges and the early h�story of borough �ncorporat�on efforts �n 
the Lynn Canal area, �nclud�ng mult�ple unsuccessful attempts to �ncorporate a Ha�nes Borough, are referred to Append�x B �n th�s 
report.   
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�s warranted because Skagway �s “land-locked” could also be argued by res�dents 
of Klukwan who might, someday, then advocate for formation of a 1.4-square-mile 
Klukwan borough.

Beyond the obvious conflict with article X, section 3, the Petitioner’s proposal would 
also be at odds w�th prov�s�ons �n the Local Government Art�cle that d�st�ngu�sh 
between city governments and borough governments.  Those conflicts were outlined 
�n Sect�on III-B of th�s report.  

In an earl�er proceed�ng, on July 27, 1979, the C�ty of Skagway pet�t�oned the 
Comm�ss�on to expand the C�ty’s corporate boundar�es to the exact boundar�es 
�nvolved �n the 2002 borough �ncorporat�on proposal and th�s remand proceed�ng.  In 
the 1979 petition, the City of Skagway stated:

Enlargement of the City of Skagway’s boundaries to 431 square miles might 
be cons�dered large for a c�ty, but �t �s a mere pauc�ty by present borough 
standards preva�l�ng �n the state.

(R. 390 emphas�s added.)

The 2002 Prel�m�nary Report on the Skagway Borough proposal reported the 1979 
pos�t�on of the C�ty of Skagway.  In the Pet�t�oner’s wr�tten comments on the 2002 
Preliminary Report, the Mayor of the City of Skagway emphatically reaffirmed the 
City’s 1979 position.  Specifically, the Mayor stated:

[T]he Pet�t�oner feels �t �s �mportant to understand the context �n wh�ch the 
“mere pauc�ty” statement was made.  Quot�ng from the 1979 pet�t�oner’s 
brief: “Lastly the Council acknowledges a legislative trend toward classifi-
cation of all lands in the State and toward elimination of the unclassified 
borough.  Enlargement of the City of Skagway’s boundaries to 431 square 
m�les m�ght be cons�dered large for a c�ty, but �t �s a mere pauc�ty by pres-
ent borough standards preva�l�ng �n the state.” The Petitioner wishes to 
point out that the writer was absolutely correct in 1979!  There was no 
provision for Skagway to become a unified city/borough government at that 
t�me, and the�r ONLY �ndependent opt�on was to opt for expans�on of the 
C�ty of Skagway �nto the terr�tory to protect the�r state land select�on.

(R. 448, emphas�s added.)

Mayor Bourcy’s 2002 comments on behalf of the Pet�t�oner �nd�cated that the 1979 
interpretation was made in the context of legislative pressure to organize boroughs.  
It �s unclear to LBC Staff how leg�slat�ve pressure to form boroughs would reasonably 
affect any object�ve �nterpretat�on of the const�tut�onal and statutory standards for 
borough format�on.  G�ven the Pet�t�oner’s percept�on that leg�slat�ve pressure has 
some bearing, it is noted that legislative pressure to organize boroughs has been 
greater dur�ng the past few years than �t was twenty-seven years ago.  Current or past 
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leg�slat�ve pressure to form boroughs prov�des no reason to g�ve short shr�ft to the 
const�tut�onal and statutory standards for borough �ncorporat�on.  Keep �n m�nd that 
�t was shortly after the 1979 pronouncement by the Pet�t�oner that the Leg�slature 
enacted the 250-student minimum requirement for creation of new school districts.  
As noted earl�er, the 2003 Leg�slature expressed cont�nued �nterest �n that standard. 

Skagway’s 2002 comments also �nd�cated that there “was no prov�s�on for Skagway 
to become a unified city/borough government at that time.”  The relevance of that 
observat�on �s also unclear to LBC Staff s�nce Skagway �s not now propos�ng to become 
a “unified city/borough government.”  The pending proposal to incorporate a Skagway 
borough and concurrently dissolve the Skagway city government could have been filed 
�n 1979.    

Lastly, Skagway’s 2002 comments �nd�cated that expans�on of the C�ty’s boundar�es 
was the “ONLY �ndependent opt�on . . . to protect the�r state land select�on.”  Aga�n, 
�t �s unclear how such has any relevance to borough �ncorporat�on standards.  

LBC Staff notes that the const�tut�onal standards for borough �ncorporat�on have 
not changed s�nce they took effect �n 1959.  Moreover, the statutory standards for 
borough �ncorporat�on are substant�ally the same as those that ex�sted when Skagway 
first expressed its views about the borough standards in 1979.  

Part F.  Article X, section 3 of Alaska’s Constitution promotes boroughs that 
embrace large, natural regions; it is a mandate under which all statutory 
borough standards are to be applied.

As reflected in Section III-E of this supplemental report, the Petitioner itself stated 
that the �ntent of art�cle X, sect�on 3 �s to “promote[] boroughs that encompass large 
and natural reg�ons.” 

The foundat�on for that v�ew, wh�ch has long been advocated by LBC Staff and many 
others w�th a statew�de perspect�ve, �s found �n the fourth sentence of art�cle X, 
sect�on 3.  That sentence prov�des that “[e]ach borough shall embrace an area and 
populat�on w�th common �nterests to the max�mum degree poss�ble.”  That prov�s�on 
is particularly significant with regard to the area properly included within a borough.  
By �tself, the sentence does not �nd�cate the terr�tor�al or soc�oeconom�c scale at 
wh�ch the commonal�ty of �nterests ought to be evaluated.  However, the m�nutes 
of both the Alaska Const�tut�onal Convent�on and the Local Government Comm�ttee 
prov�de compell�ng ev�dence as to the framers’ �ntent w�th respect to the character 
and scope of boroughs.  
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The prel�m�nary draft of art�cle X, was d�str�buted to members of the Local 
Government Comm�ttee on December 7, 1955.83   As �n�t�ally presented, the now 
fourth sentence was part of Section 1 and read:  “The standards to be applied in 
the establ�shment of the ___________ [borough]84 shall �nclude, but not be l�m�ted 
to, such factors as populat�on, geography, econom�c �nterests, and transportat�on 
to the end that, to the max�mum extent poss�ble, each ___________ [borough] shall 
embrace an area and populat�on w�th common �nterests.”85  Dur�ng rev�ew of that 
preliminary draft, the Committee changed the provision to read:  “To the maximum 
extent poss�ble, each ___________ [borough] shall embrace an area and populat�on 
w�th common �nterests.”86  Further changes were made for �nclus�on �n the second 
draft, �nclud�ng changes �n the sect�ons cover�ng “the large un�t of local government 
and �ts classes.”87  Dur�ng Comm�ttee rev�ew through December 8, 1955, the pert�nent 
sentence was modified to read:  “Each ___________ [borough] shall embrace an area 
and populat�on w�th common �nterests to the max�mum extent poss�ble.88

By December 12, 1955, the rev�s�ons to art�cle X �ncluded more sect�ons, w�th the 
pertinent sentence located in Section 3 and revised to read:  “Each ___________ 
[borough] shall embrace, to the max�mum extent poss�ble, an area and populat�on 
w�th common �nterests.”89   On December 14, 1955, the Comm�ttee rev�ewed the 
fourth draft of the Article and made final corrections.90  The follow�ng day, the 
Comm�ttee “rev�ewed around forty names for poss�ble use �n des�gnat�ng the local 
government d�str�ct to be establ�shed �n the Local Government Art�cle. . . . [T]he 
comm�ttee agreed to use the term “borough”.91  The fourth draft of the local 

83 M�nutes of the Comm�ttee on Local Government of the Alaska Const�tut�onal Convent�on (here�nafter, MCLG M�nutes), 
December 7, 1955.

84 At that t�me, the name of the new reg�onal local government had not been determ�ned.  Ult�mately, the name 
selected on December 15, 1955, was borough.

85 James Patr�ck Doogan collect�on, Ser�es 7 Comm�ttee Records, Box 7 Folder 7, Arch�ves and Manuscr�pt Department, 
Consort�um L�brary, Un�vers�ty of Alaska Anchorage.  Mr. Doogan was a delegate to the Alaska Const�tut�onal Convent�on and a 
member of the Local Government Comm�ttee.

86 Id.

87 MCLG M�nutes, December 8, 1955.

88 Doogan Collect�on, supra.

89 Id. 

90 MCLG M�nutes, December 14, 1955.

91 MCLG M�nutes., December 15, 1955.  It �s noteworthy that city was not among the names cons�dered for the new 
local government un�t be�ng created by art�cle X  The Committee considered the following names:  county, town, township, shire, 
par�sh, borough, prec�nct, burg, burgar, tundraburg, nunat, m�nupuk, author�ty, mun�c�pal d�str�ct, rural mun�c�pal�ty, d�v�s�on, 
circle, unit, areas, syzygy, couperie, ganglion, aurora, environ, locus, venue, aerie, polaris, commonwealth, poloria, mural 
d�str�ct, rurban d�str�ct, tundarea, constellat�on, mun�t, compos, dompass local un�t, rur�pal�ty, pol�t�cal un�t, d�str�ct, un�tal�ty, 
denal�, prov�nce, department, canton.  (Id.)
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government art�cle, as corrected, was subm�tted as the Comm�ttee’s proposal to the 
Const�tut�onal Convent�on.92  As subm�tted by the Comm�ttee, the word�ng of the 
pert�nent sentence read as �t had on the prev�ous day but  �ncluded the name of the 
new local government un�t, borough; �.e., �t read,  “Each borough shall embrace, to 
the max�mum extent poss�ble, an area and populat�on w�th common �nterests.”93

From the changes, corrections, and clarifications made during Committee 
development of the Local Government Art�cle and through �ts rev�ew and enrollment 
and engrossment, �t seems abundantly clear that the phrase “to the max�mum extent 
possible” modified both area and population, not just the words “common interests” 
as some have argued.

The Local Government Article, identified as Proposal No. 6, was first introduced to 
the Const�tut�onal Convent�on on December 19, 1955, together w�th a commentary 
on the article.  In that commentary, the Local Government Committee stated:  “The 
‘borough’ area-w�se, �s the larger of the two local government un�ts.  C�t�es would 
be located w�th�n boundar�es of the boroughs.”94  Follow�ng �ts �ntroduct�on and 
first reading,95 the art�cle was returned to the Local Government Comm�ttee for 
“add�t�onal work, pr�mar�ly to cut out the excess language, el�m�nate dupl�cat�on and 
resolve conflicts.”96

Over the next several weeks, the Local Government Art�cle underwent several 
changes, �nclud�ng changes to sect�on 3.  However, the word�ng of the area-and-
populat�on sentence was unchanged, �.e., “Each borough shall embrace, to the 
max�mum extent poss�ble, an area and populat�on w�th common �nterests.”97  
Designated as Proposal 6/a, the revised Article X was introduced to the Convention 
on January 18, 1956.  Between �ts �ntroduct�on and January 24, 1956, art�cle X 
went through �ts second read�ng, cons�derat�on, and enrollment and engrossment.  
Throughout that process, the area-and-populat�on sect�on rema�ned unchanged; �.e., 
it continued to read:  “Each borough shall embrace, to the maximum extent possible, 
an area and populat�on w�th common �nterests.”98

92 Id.

93 Doogan Collect�on, supra.

94 Report of the Comm�ttee on Local Government, December 15, 1955, p. 1.

95 Append�x V, M�nutes of the Const�tut�onal Convent�on.

96 MCLG M�nutes, December 15, 1955.

97 Append�x V, M�nutes of the Const�tut�onal Convent�on.

98  Doogan Collect�on, supra.
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It was dur�ng rev�ew of art�cle X by the Style and Draft�ng Comm�ttee that sect�on 3 
was reorganized, with the area-and-population sentence becoming the fourth 
sentence, and revised to read in its present form:  “Each borough shall embrace 
an area and populat�on w�th common �nterests to the max�mum degree poss�ble.”  
It �s essent�al to remember, however, that the Style and Draft�ng Comm�ttee was 
not authorized to change the sense or purpose of any proposal.99  Accord�ng to the 
Permanent Rules of the Const�tut�onal Convent�on of Alaska, the Style and Draft�ng 
Committee’s duties and functions were to:

[E]xam�ne and ed�t all proposals for �nclus�on �n the const�tut�on wh�ch 
are referred to �t for the purposes of avo�d�ng �naccurac�es, repet�t�ons, 
�ncons�stenc�es, or poor draft�ng.  The comm�ttee shall have the author�ty to 
rephrase or to regroup proposed language or sect�ons . . . but shall have no 
author�ty to change the sense or purpose on any proposal referred to �t.100

It �s �mportant to note that the rephras�ng of the pert�nent sentence �s substant�ally 
the same as that cons�dered by the Local Government Comm�ttee on December 8 
(supra),101 wh�ch was then changed by the Local Government Comm�ttee to place the 
qualifying phrase “to the maximum extent possible” in the middle of the sentence, 
the pos�t�on �n wh�ch �t stayed through enrollment and engrossment.  Cons�der�ng that 
the Style and Draft�ng Comm�ttee could not make substant�ve changes to a proposal, 
LBC Staff bel�eves that the �ntent of the Comm�ttee framers �s that “to the max�mum 
extent poss�ble” appl�es to both area and populat�on, not just to common �nterests.102

Dur�ng cons�derat�on of the proposed Local Government Art�cle on January 19, 1956, 
John Rosswog, Cha�rman of the Comm�ttee on Local Government 
(“Committee”), responded to a question from delegate John 
Cogh�ll about the �ntent of the Comm�ttee regard�ng the language 
that each borough must embrace an area and populat�on w�th 
common �nterests to the max�mum degree poss�ble.  

COGHILL: Further on in Section 3, I would like to ask you, Mr. 
Rosswog, on l�ne 6 of page 2, “Each borough shall embrace, 
to the max�mum extent poss�ble, an area and populat�on 
with common interests.” My question here is directed to you 

99 Alaska’s Constitutional Convention, pp. 60 - 65, 257.

100 Id., p. 257 (emphas�s added).

101 The word extent was changed to degree by the Style and Draft�ng Comm�ttee.

102 W�th all due respect to the Style and Draft�ng Comm�ttee, �t appears that rather than clar�fy�ng the �ntent of the 
pertinent sentence, moving the qualifying phrase to the end of the sentence turned it into a misplaced modifier.  The phrase’s 
placement in the middle of the sentence, as proposed by the Committee, more accurately and clearly reflects the Committee’s 
concepts �n creat�ng the new un�t of government.

John Coghill
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to find out what the Committee’s thinking was as to boundary areas of local 
government.  Could you g�ve us any l�ght on that as to the extent? I know 
that you have delegated the powers to a comm�ss�on, but you have sa�d that 
each borough shall embrace the max�mum extent poss�ble.  I am th�nk�ng 
now of an area that has maybe five or six economic factors in it -- would 
they come under one borough?

ROSSWOG: We had thought that the boundaries should be flexible, of course, 
and should be set up so that we would not want too small a un�t, because 
that �s a problem that has been one of the great problems �n the states, 
the very small un�ts, and they get beyond, or they must be comb�ned or 
extended.

(Proceedings of the Alaska Constitutional Convention, Alaska State Leg�slature, 
Legislative Council, pp. 2620 – 2621 (1963).)

A similar question arose on the floor of the Convention later that same day.  Delegate 
Barrie White inquired about the Committee’s intent with respect to the term 
“max�mum extent poss�ble.”  Comm�ttee member James Doogan and Comm�ttee 
Cha�rman John Rosswog responded.

WHITE: Mr. President, on page 2, Section 3, I would like to ask the Committee, 
on l�ne 4, �f the words “to the max�mum extent poss�ble” could be construed 
to mean the largest poss�ble area?

PRESIDENT EGAN: Mr. Doogan.

DOOGAN: I think that is the intent.  It was pointed out 
here that these boroughs would embrace the econom�c 
and other factors as much as would be compat�ble w�th 
the borough, and �t was the �ntent of the Comm�ttee that 
these boroughs would be as large as could poss�bly be 
made and embrace all of these th�ngs.

WHITE: Is it the thinking of the Committee that the 
largest poss�ble area, comb�n�ng area and populat�on, 
w�th common �nterest, would be the most des�rable type 
of borough?

PRESIDENT EGAN: Mr. Rosswog.

ROSSWOG: Could I answer on that? I think that was the idea or the thinking of 
the Comm�ttee that they would have to be fa�rly large but the word�ng here 
would mean that we should take �nto cons�derat�on the area and populat�on 

James Doogan
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and common �nterest to the max�mum extent poss�ble because you could 
not say definitely that you were taking it all in, but as much as you possibly 
could.

(Id. p. 2638.)  

Additionally, the following dialogue concerning the size of boroughs occurred among 
Delegate James Hurley, Comm�ttee Cha�rman John Rosswog, Comm�ttee member Eldor 
Lee, and Delegate John Hellenthal. 

HURLEY: Mr. President, going back to Section 4, the matter 
has been ment�oned many t�mes about the poss�ble th�nk�ng 
as to the size of the boroughs.  I took occasion to check back 
�nto the cr�ter�a wh�ch would be used for the establ�shment 
of election districts.  I find that except for two different 
words they are the same as the cr�ter�a that you use for 
the establishment of boroughs: population, geographic 
features, and the elect�on d�str�cts say �ntegrated soc�o-
econom�c areas, and you say economy and common �nterests 
which I think means the same thing.  Consequently, I might 

be led to the conclus�on that your th�nk�ng could well be carr�ed out by 
mak�ng elect�on d�str�cts and boroughs cont�guous or congruous, the same 
area, �s that true? 

ROSSWOG: It was thought this should be left very flexible.  Of course, you 
would not say they should be the same as elect�on d�str�cts because of rather 
unw�eld�ness for govern�ng.  It would more poss�bly, and should, take more 
study of whether the size should bear on whether your governing body would 
be able to supervise an area of that size. 

PRESIDENT EGAN: Mr. Lee. 

LEE: Mr. Hurley, I think we are unanimous in the opinion 
that many of these boroughs w�ll be substant�ally the same 
as elect�on d�str�cts but that �s just the �dea that we had �n 
m�nd.  Some of them won’t be feas�ble, but �n our th�nk�ng I 
cons�der that form of boroughs we felt they would be much 
the same as an elect�on d�str�ct. 

PRESIDENT EGAN: Mr. Hellenthal. 

HELLENTHAL: Did any of you think that they might ever be greater than the 
election districts in size? 

James Hurley

Eldor Lee
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LEE: If that question is directed to me, we did not give it any consideration 
because actually we have not made any statement about the size.  But in our 
th�nk�ng we d�dn’t cons�der that thought, but �t �s certa�nly very poss�ble. 

HELLENTHAL: In other words, that the boundaries of the election districts 
could possibly be maximums governing the size of the boroughs?103 

LEE: It is possible.  It is up to the legislature to decide. 

HELLENTHAL: Would it be desirable to make them minimums? 

LEE: That would take away the flexible portion which we wish to keep 
here. 

HELLENTHAL: I gather then you would not desire to make them minimums 
but probably would have l�ttle object�on to mak�ng them max�mum. 

LEE: I can’t speak for the Committee.  I would have no objection, 
personally.

(Id., pp. 2641 - 2642.) 

On January 20, 1956, delegate Katherine Nordale revisited the question about 
the mean�ng of the fourth sentence of Sect�on 3.  V�c F�scher, Local Government 
Comm�ttee Secretary responded.

NORDALE: Mr. President, I think this was brought up 
yesterday, but I have sort of forgotten what was sa�d.  It 
is just a question.  On line 4, page 2 of Section 3, there 
was some d�scuss�on of the word�ng, “Each borough shall 
embrace to the max�mum extent poss�ble an area and 
populat�on w�th common �nterests.” Does that mean to the 
greatest degree �t shall be a group of people w�th common 
interests? Nothing to do with the area -- I mean the square 
m�le? 

V. FISCHER: What it means is that wherever possible, “Each borough shall 
embrace an area and populat�on w�th common �nterests.” 

NORDALE:  Yes.  Then “the maximum extent possible” refers to the common 
interests, not to the area, the size?

V. FISCHER:  No, that is right.

(Id., p. 2711.)

103 It is worth noting that election districts were used by the Alaska Legislature to define the prospective boundaries of 
each of the eight regions that were required to form boroughs under the 1963 Mandatory Borough Act.

Katherine Nordale
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The January 20, 1956, exchange between delegate Nordale and F�scher �s �ncluded 
here only because others have suggested that it reflects a viewpoint that conflicts 
w�th those of other members of the Comm�ttee on Local Government expressed 
dur�ng the proceed�ngs of January 19, 1956.   Wh�le LBC Staff concedes that the 
exchange between Delegates Nordale and F�scher �s perhaps amb�guous, a thorough 
read�ng of the m�nutes and mater�als of the Local Government Comm�ttee, those 
of the Const�tut�onal Convent�on, and documents publ�shed by Mr. F�scher leads to 
an �nterpretat�on that �t �s cons�stent w�th the v�ews expressed the prev�ous day 
(January 19, 1956) on the very same po�nt by Comm�ttee Cha�r John Rosswog and 
Comm�ttee member James Doogan.104  

Moreover, �t �s noteworthy that Comm�ttee Cha�rman John Rosswog, and members 
James Doogan and Eldor Lee – all of whom spoke in the formal session on January 19 
about the size of boroughs – were present during the January 20 exchange between 
Delegates Nordale and F�scher.105  If Delegate F�scher’s January 20 remarks regard�ng 
such a fundamental issue had been interpreted as being in conflict with the views 
expressed on January 19 by Comm�ttee Cha�rman Rosswog,106 Comm�ttee member 
Doogan,107 and Comm�ttee member Lee,108 it is difficult to conceive that none of those 
delegates would have addressed the conflict.  

The Committee’s formal views concerning the general size of boroughs are clearly 
stated �n �ts December 19, 1955, General Discussion of Local Government Under 
Proposed Article.  That document provides:

Under terms of the proposed art�cle, all of Alaska would be subd�v�ded �nto 
boroughs.  Each would cover a large geograph�c area w�th common econom�c, 
soc�al and pol�t�cal �nterests. (Emphas�s added.)

104 Even assuming, for the sake of argument, that Delegate Fischer’s exchange with Delegate Nordale reflected views 
that conflicted with those expressed by other members of the Committee, those conflicting views would not prevail.  The Alaska 
Supreme Court has held that an �nterpretat�on of a stand�ng comm�ttee at the Const�tut�onal Convent�on that was “d�ametr�cally 
opposed” to the v�ew of a s�ngle delegate “stands on more sol�d foot�ng than an op�n�on vo�ced by any �nd�v�dual member of the 
convent�on and may be resorted to by th�s court �n determ�n�ng the �ntent of the const�tut�onal convent�on.”  Walters v. Cease, 
388 P.2d 263, 265 (Alaska 1964) (emphas�s added).  

105 See roll call, Proceedings, p. 2696.

106  “[W]e would not want too small a un�t, because that �s a problem that has been one of the great problems �n the 
states.”

107  “[B]oroughs would embrace the econom�c and other factors as much as would be compat�ble w�th the borough, and 
�t was the �ntent of the Comm�ttee that these boroughs would be as large as could poss�bly be made and embrace all of these 
th�ngs.. . . [T]hey would have to be fa�rly large but the word�ng here would mean that we should take �nto cons�derat�on the area 
and populat�on and common �nterest to the maximum extent possible because you could not say definitely that you were taking 
�t all �n, but as much as you poss�bly could.”  (Emphas�s added)

108  “[W]e are unan�mous �n the op�n�on that many of these boroughs w�ll be substant�ally the same as elect�on d�str�cts 
but that �s just the �dea that we had �n m�nd.”  (Emphas�s added.)
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The Comm�ttee’s 
General Discussion 
of Local Government 
Under Proposed 
Article was subm�tted 
to the Const�tut�onal 
Convent�on delegates 
along w�th the 
proposed Local 
Government Art�cle.  
It �s a formal record 
�ncluded �n Append�x 
V to the M�nutes of 
the Const�tut�onal 
Convent�on.  

Moreover, LBC Staff’s 
read�ng of the d�alogue 
between Delegates 

Nordale and F�scher �s cons�stent w�th v�ews expressed by Mr. F�scher �n other 
contexts.  For example, �n h�s book Alaska’s Constitutional Convention, Mr. F�scher 
notes 

As the comm�ttee was evolv�ng these pr�nc�ples, �ts members agreed that 
some type of un�t larger than the c�ty and smaller than the state was required 
to prov�de both for a measure of local self-government and for performance 
of state funct�ons on a regionalized bas�s. . . .  The result was the borough 
concept – an areawide unit that while different from the traditional form 
of the counter, was in effect a modernized county adapted to Alaska’s 
needs.”  

(Alaska’s Constitutional Convention, pp. 118-119 (emphas�s added, footnotes 
om�tted).)   

S�m�lar statements are made �n Borough Government in Alaska (p. 37).  Moreover, �n 
h�s Alaska’s Constitutional Convention, Mr. F�scher observes that

When the local government art�cle came before the convent�on, the 
delegates did not question the need of an areawide unit.  S�m�larly, they 
accepted w�thout argument most of the bas�c concepts evolved by the 
committee, even though many ideas were quite tentative and subject to 
further evolut�on upon statehood.

Most of the floor discussion on local government involved questions and 
explanat�ons; there were few proposals for substant�ve amendments. . . .

(Alaska’s Constitutional Convention, p. 120 (emphas�s added).)

Local Government Committee meeting during the 1956 Alaska 
Consititutional Convention.
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One of the most d�rect jud�c�al �nterpretat�ons of the const�tut�onal framework for 
boroughs is reflected in a 1977 ruling by Judge James K. Singleton.  In an appeal 
of the Comm�ss�on’s dec�s�on to reject a proposal to carve an Eagle R�ver-Chug�ak 
borough out of the Anchorage borough, Judge Singleton stated: 

The const�tut�on mandates that �n sett�ng boundar�es the comm�ss�on str�ve 
to maximize local self government, i.e., as opposed to administration by the 
state government, but w�th a m�n�mum of local government un�ts prevent�ng 
where poss�ble the dupl�cat�on of tax levy�ng jur�sd�ct�ons.  See art. X, 
sec. 1.  Further, the const�tut�on tells us that each borough should embrace 
an area and populat�on w�th common �nterests to the max�mum degree 
poss�ble.  See art. X, sec. 3.  F�nally, wh�le the const�tut�on encourages the 
establishing of service areas to provide special services within organized 
boroughs �t caut�ons that “a new serv�ce area shall not be establ�shed, �f, 
cons�stent w�th the purposes of th�s art�cle, the new serv�ce can be prov�ded  
by an ex�st�ng serv�ce area, by �ncorporat�on as a c�ty, or by annexat�on to a 
c�ty . . . “  See art. X, sec. 5.  

The const�tut�on �s thus clear that �f large local governmental ent�t�es 
can provide equal services small governmental entities shall not be 
establ�shed. 

 . . . .

Appellants’ criticism of each of the commission’s fact findings is based on 
the false assumption that the question to be decided is limited to whether 
Chug�ak-Eagle R�ver could surv�ve �f �ndependent wh�le the comm�ss�on 
correctly recognized that the true question posed by constitution and statute 
�s whether the area could funct�on as part of the [Anchorage borough].  It 
is only if the facts support a negative answer to this question, e.g. that the 
[Anchorage borough] e�ther couldn’t or wouldn’t furn�sh needed serv�ces, 
that the comm�ss�on could lawfully perm�t detachment.

 . . . .

In reach�ng these conclus�ons, I have not overlooked the s�ncere asp�rat�ons of 
appellants for political autonomy or their strongly held belief, so eloquently 
argued by the�r counsel, that Chug�ak-Eagle R�ver w�ll be better governed �f 
governed separately from Anchorage.  But dec�s�on for un�on or separat�on �s 
pol�t�cal, not jud�c�al and comm�tted by const�tut�on, statute and regulat�on 
to the Local Boundary Comm�ss�on not the court.  Thus my v�ews regard�ng 
the w�sdom of the proposed secess�on are �rrelevant.  A judge must always 
remember that h�s funct�on �s a l�m�ted one, to apply the law to the facts 
before h�m, not to use a stra�ned �nterpretat�on of statutes or const�tut�on 
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to fo�st h�s pol�t�cal, eth�cal and moral v�ews on the part�es or the publ�c.  To 
forget th�s l�m�tat�on �s to abandon the jud�c�al restra�nt w�thout wh�ch an 
�ndependent court cannot be perm�tted to funct�on �n a republ�c. 

(Chugiak-Eagle River Borough Association v. Local Boundary Commission, No. 76-104, 
sl�p op. (Alaska, March 16, 1977) (emphas�s added.))

LBC Staff notes that Judge Thomas Stewart, former Secretary to the Const�tut�onal 
Convention and retired Superior Court Judge stated recently:

I personally do not bel�eve the Const�tut�onal framers env�s�oned the “very 
large” boroughs that we see �n Alaska today.  

 . . . .

The framers of the Alaska Const�tut�on env�s�oned that boroughs would 
encompass the geograph�c area actually used by the people of a part�cular 
area.  The governments of Ha�nes and Skagway are separate and d�st�nct and 
the res�dents of Ha�nes and Skagway use separate and d�st�nct geograph�c 
areas for commerce and recreat�on.  The commun�t�es are not [s�c] rel�ant 
upon each other ne�ther for the�r econom�es nor for transportat�on serv�ces.  
I am aware that the Ha�nes Borough passed a resolut�on of support for the 
Skagway Borough petition.  Such a resolution should have substantial influence 
on the Local Boundary Commission because it confirms what the delegates 
at the convent�on �ntended, namely that a borough should encompass the 
geograph�c area actually used by the people seek�ng to form the borough.  
The area proposed �n the Skagway borough pet�t�on does encompass the 
ent�re geograph�c area based on the econom�c, soc�al, and cultural t�es of 
the people us�ng that area.  

Letter from Judge Thomas B. Stewart, December 14, 2005.109

In a 1996 rev�ew of the Local Government Art�cle of Alaska’s Const�tut�on, sponsored 
by the Comm�ss�on, Judge Stewart outl�ned s�m�lar v�ews regard�ng the nature of 
boroughs:

Judge Thomas Stewart: My strong thought �s, that the leg�slature and the 
governor, and the Department and the Comm�ss�on, have fa�led to g�ve we�ght 
to that word. You are talk�ng about local government, not reg�onal government. 
And too many of the boroughs that have been formed, are reg�onal �n nature, 
and �n my judgment, never should have been.  If there are taxable propert�es 

109 Staff �nterprets Judge Stewart’s use of Alaska Super�or Court, F�rst Jud�c�al D�str�ct stat�onery on wh�ch to express h�s 
views as inadvertent and in no way intended to reflect an opinion of the Court, since it is that Court in which the appeal of this 
case was pursued and remanded to the Comm�ss�on.
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out there l�ke Prudhoe Bay, 
that should have been �n 
an unorganized borough 
adm�n�stered by the State. 
Barrow has no bus�ness 
manag�ng Prudhoe Bay -
- that, they never used. 
They d�dn’t have anyth�ng 
to do w�th �t. It’s not 
local. It’s reg�onal, �n my 
judgment. And you should 
confine those boundaries 
down to the land surface 
that the local people have 
trad�t�onally used, that 
have those character�st�cs 
of populat�on, geography, 
economy, transportat�on that are local. The word “local” has not been 
adequately recognized.

Bob Hicks: Are you say�ng that “local” for boroughs should be a very, very 
small equivalent of a very small county, shouldn’t be that expansive . . . ?

Judge Thomas Stewart: Absolutely.

Bob Hicks: Then how do we deal w�th th�s one -- “common �nterest to a 
max�mum degree” -- when we talk about all of these factors here? Each 
borough shall embrace an area that �s of common geography and populat�on 
to a max�mum.

Judge Thomas Stewart: Because to a max�mum degree, the local un�t has 
those common �nterests.  And the moment you start mov�ng away from local, 
then they don’t have those common �nterests.

(Transcript - Review of Article X of the Alaska Constitution, pp. 23 – 24, February 13 
and 14, 1996.)

A no-less prominent public figure disagreed with Judge Stewart’s characterization 
of boroughs.  Const�tut�onal Convent�on Delegate V�ctor F�scher, also part�c�pated 
�n the 1996 rev�ew of the Local Government Art�cle and reacted to Judge Stewart’s 
comments by declaring, “We finally have a disagreement.”  Id. p. 25.  

Left to Right:  Judge Thomas Stewart, Victor Fischer, Dr. George 
Rogers, and Bob Hicks, panel members at the 1996 LBC Review of 
the Local Government Article of Alaska’s Constitution
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Mr. Fischer proceeded to offer his view of the nature of a borough:

Vic Fischer: The concept �n the Const�tut�on �s a two, actually a three 
t�er level. You have the State level, you have the c�ty level, and between 
the State and the c�t�es, you have a reg�onal borough. The boroughs were 
conce�ved as reg�onal un�ts.

If Naknek wants to have �ts own local, local, local, local area, they form a 
c�ty. D�ll�ngham �s a c�ty. There are lots of c�t�es there. You cannot get more 
local than a c�ty. You don’t need a borough to create a c�ty. Juneau-Douglas 
has done th�s. But essent�ally they’ve taken �n a lot of h�nterlands because 
you have comb�ned a c�ty and what would be a reg�onal borough. But �f you 
were talk�ng of str�ctly local, you would draw the boundary r�ght around 
the settled area out the h�ghways a l�ttle b�t, and that would be the C�ty of 
Juneau-Douglas. Then you don’t need a borough for the other s�de of the 
�sland.

So, essent�ally we have to th�nk of terms of one local level �s the c�ty, 
and the other local level, �s the local reg�onal level. Just as you have the 
Kena� Pen�nsula as a whole ser�es of c�t�es, each of wh�ch has �ts own local 
�nterest. Then you have the local reg�onal �nterests that comes together as 
the borough, wh�ch does reg�onal plann�ng and educat�on.

(Id., p. 26.)

Judge Stewart responded by stating:

I don’t really have an argument w�th you V�c.  But let me put a l�ttle d�fferent 
p�cture on that -- he’s better �nformed than I am.  He was on the comm�ttee, 
and I wasn’t a delegate, and I d�dn’t deal w�th �t that closely. . . .

(Id., (emphas�s added).)

By letter dated January 29, 2006, former Comm�ss�on Cha�rman Kev�n War�ng 
addressed Judge Stewart’s letter of December 14, 2005.  Mr. Waring first observed 
that “Anyone would be reluctant to debate Judge Stewart on a const�tut�onal �ssue, 
but �n th�s case, he is in debate with the Alaska Supreme Court, the legislature, past 
decisions of the Commission, and the facts.  His viewpoint illuminates the policy 
choice [the Skagway] petition poses.”  (Mr. War�ng letter, p. 3, emphas�s added.)
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Mr. War�ng also addresses Judge Stewart’s comments dur�ng the Comm�ss�on’s 1996 
rev�ew of the Local Government art�cle.  In d�scuss�ng what he termed a ‘m�n�mal�st 
view of boroughs“ by Judge Stewart, Mr. Waring noted that:

The Alaska Supreme Court, �n Mob�l v. the Local Boundary Comm�ss�on, 
found explicitly that Alaska’s largest borough, the North Slope Borough at 
94,770 square miles, met the constitution’s geography standard.[110]. . . 

 . . . .

The Court’s finding that “[boroughs] are meant to provide local government 
for reg�ons as well as local�t�es and encompass lands w�th no present 
mun�c�pal use” and �ts reject�on of “l�m�tat�on of commun�ty”111 as appl�ed to 
boroughs can be compared to the regulatory restr�ct�ons on c�ty boundar�es 
in 3 AAC 110.040(b) and (c).  The comparison invites the question whether 
a c�ty’s boundar�es could s�multaneously obey these regulatory restr�ct�ons 
and sat�sfy the terr�tor�al standards of Art�cle X, Sect�on 3.

The Mandatory Borough Act of 1963 �s the earl�est and most tell�ng leg�slat�ve 
pol�cy statement on the appropr�ate terr�tor�al scale of boroughs.  The 
[Leg�slature] modeled the boundar�es of the e�ght mandated boroughs on 
state house elect�on d�str�ct boundar�es. . . .  The average area of the 
mandated boroughs was well in excess of 10,000 square miles.

 . . . .

The Comm�ss�on �tself has approved e�ght borough �ncorporat�on pet�t�ons 
outs�de the Mandatory Borough Act.  [The] average area of those boroughs 
exceeds 25,000 square miles.

On the other hand, the area of the city of Skagway is 443 square miles.[112]

110 [Footnote 6 in original.]  In a footnote about the flexibility of the borough concept, the Court instructively quotes 
this excerpt from T. Morehouse:

(Two) recognizable types of boroughs now exist in Alaska: the regional borough, generally cover�ng an extens�ve 
area �nclud�ng several w�dely d�spersed small commun�t�es, �ncorporated and un�ncorporated, and the urban 
borough, hav�ng a populat�on concentrated pr�mar�ly �n a s�ngle urban core area, character�st�cally oversp�ll�ng the 
boundar�es of a central c�ty.  It could be ant�c�pated that the local governmental system w�ll evolve �n the two 
directions of unification and regionalism associated with these basic physical and socio-economic patterns. . . .

 LBC Staff takes the view that the City of Skagway does not fit either the unification or regionalism model.

111 See d�scuss�on �n Sect�on III-B of th�s report regard�ng the l�m�tat�on-of-commun�ty doctr�ne.

112 [Footnote 9 �n or�g�nal.]  Most of Skagway’s terr�tory cons�sts of unpopulated federal nat�onal forest and park lands 
and state lands not open for settlement.  Skagway’s pet�t�on notes that Skagway �s Alaska’s largest (�n area) c�ty.  It �s also 
Alaska’s most sparsely populated city with about 2 persons per square mile.  Skagway’s city boundaries would not meet the city 
�ncorporat�on standards �n above-c�ted 3 AAC 110.040(b) and (c).
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In short, the m�n�mal�st v�ew goes aga�nst every borough �ncorporat�on 
mandated by legislature, approved by the Commission, and affirmed by the 
Alaska Supreme Court. . . .113

It �s noteworthy that later �n the above-c�ted 1996 rev�ew, Judge Stewart seemed to 
express the v�ew that a borough must have mult�ple commun�t�es.  

Bob Hicks: Well, we have two levels of local governments. We have the 
c�t�es and we have a borough. Why do you say �t’s not local? You have a lot 
of plaus�ble arguments, I’m not argu�ng w�th you -- I’m play�ng a dev�l’s 
advocate here.

Judge Thomas Stewart: Because it is the community that’s the focus – the 
central focus of �t. Barrow, doesn’t really, has not trad�t�onally had, and 
�t goes beyond the�r �nterests today. It’s only out to reach a tax base that 
wasn’t really there.

Bob Hicks: So the city should be the central focus of the formation of the 
borough?

Judge Thomas Stewart: No. The formation of the borough, it seems to me, 
comes when you have more than one concentrat�on of populat�on, that 
does have common �nterests, that can be operated by that second level of 
government, the borough, but not whether �t was only one, l�ke Barrow.

Vic Fischer: It seems to me though, that the North Slope Borough’s really 
a perfect example of a reg�on that has a common �nterest. It’s an ethn�c 
reg�on, �t does have a ser�es of . . .

Dr. George W. Rogers: . . . regional corporation as its boundaries . . .regional 
corporat�on, Nat�ve assoc�at�on before the borough was formed. The�r 
commun�t�es, Po�nt Hope all the way to Kaktov�k have a common language, 
a common trad�t�on of whal�ng. It’s very much an �ntegrated culture. 
One problem they’ve had �s you can’t say they have a common sort of 
transportat�on as a common l�nk.  They’ve been try�ng to deal w�th that by 
establ�sh�ng some local l�nkages, a�r l�nkages. But I would say that, that �s, 
�n terms of a reg�onal borough, �t’s a very, very log�cal un�t. Just l�ke the 
NANA reg�on �s.

(Id., pp. 85-86.)

113 Mr. War�ng’s letter, pp. 3-6 (some footnotes om�tted).
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Part G.  The best interests of the State are not served by the Skagway 
borough proposal.

1.  The principle that municipal boundaries must reflect the broad public interest 
is manifest in the Alaska Constitution, Alaska Statutes, and standards adopted by 
the Commission.  

Sect�on III-A of th�s supplemental report notes that the Comm�ss�on was created by the 
framers of Alaska’s Const�tut�on to advance the broad publ�c �nterest �n establ�sh�ng 
and alter�ng mun�c�pal governments.  The �mportance of the Comm�ss�on �n terms 
of implementing the vision of the Constitutional Convention Delegates is reflected 
�n the fact that the framers operated under the pr�nc�ple that, “unless a grave need 
existed, no agency, department, commission, or other body should be specified in the 
const�tut�on.”114   The authors of our Constitution made specific provisions for just five 
boards or comm�ss�ons and one agency.115  Among those very few are the LBC and the 
local government agency whose funct�ons �nclude that of serv�ng as LBC Staff.  

In providing for the LBC, the framers of our Constitution recognized that a critical 
need ex�sted for an �ndependent body to render object�ve fundamental pol�cy 
decisions from a statewide perspective based on the unique circumstances presented 
by each proposal.  The framers understood that �ntense local �nterests, left 
unchecked, would typ�cally produce �mproper boundar�es for c�t�es and boroughs -
- the State’s fundamental pol�t�cal subd�v�s�ons.  The Alaska Supreme Court observed 
that circumstance forty-four years ago:

An exam�nat�on of the relevant m�nutes of [the Local Government Comm�ttee 
of the Const�tut�onal Convent�on] shows clearly the concept that was �n 
mind when the local boundary commission section was being considered: 
that local pol�t�cal dec�s�ons do not usually create proper boundar�es and 
that boundar�es should be establ�shed at the state level. The advantage of 
the method proposed, in the words of the committee: 

“. . . l�es �n plac�ng the process at a level where areaw�de 
or state-w�de needs can be taken �nto account. By plac�ng 
author�ty �n th�s th�rd party, arguments for and aga�nst 
boundary change can be analyzed objectively.”

(Fairview Public Utility District No. 1 v. City of Anchorage, 368 P.2d 540, 543 (Alaska 
1962).)

114  V�ctor F�scher, Alaska’s Constitutional Convention, p. 124.

115  In add�t�on to the LBC, the other boards or comm�ss�ons are the Comm�ss�on on Jud�c�al Conduct, the Jud�c�al 
Counc�l, the Un�vers�ty of Alaska Board of Regents, and the Red�str�ct�ng Board for the Alaska Leg�slature.
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Cons�stent w�th the unm�stakable �ntent of the framers of Alaska’s Const�tut�on 
that the broad publ�c �nterest preva�l over paroch�al �nterests �n sett�ng mun�c�pal 
boundar�es, the Alaska State Leg�slature has placed �nto statutory law an expl�c�t 
mandate that the Comm�ss�on may only approve a borough �ncorporat�on pet�t�on 
�f the Comm�ss�on determ�nes that creat�on of the proposed borough “�s �n the best 
�nterests of the state.”  (AS 29.05.100.)  If format�on of a proposed borough �s not 
�n the best �nterests of the state, the Leg�slature has d�rected that the Comm�ss�on 
“shall reject the pet�t�on.”

The Constitution and the statutes do not explicitly define the best interests of the 
state w�th respect to borough format�on.  That task was left to the Comm�ss�on, wh�ch 
is best suited through its experience and expertise to properly delineate the specifics 
of that broad standard.

The Comm�ss�on has adopted regulat�ons (3 AAC 110.065 and 3 AAC 110.980) to 
implement and make specific the requirement pertaining to the best interests of the 
state �n the context of borough �ncorporat�on.  Add�t�onally, as noted �n Sect�on III-E of 
th�s report, the LBC may grant borough status to an area other than that conform�ng 
to an REAA only �f the Comm�ss�on determ�nes that the d�fferent area �s better su�ted 
to the “publ�c �nterest” �n a full balance of the borough �ncorporat�on standards.

Not surpr�s�ngly, the Comm�ss�on’s regulat�ons regard�ng the State’s best �nterest c�te 
core const�tut�onal prov�s�ons �n sett�ng out factors �t w�ll cons�der.  In part�cular, the 
Commission wants to know: 

Would creat�on of the proposed borough advance maximum local self-government?  

If the proposed borough �s formed, would �t promote a minimum of local 
government units?

Advancement of max�mum local-self government and promot�on of a m�n�mum of 
local government un�ts are the cornerstones of the pr�nc�ples of local government �n 
Alaska, set out in the very first section of the Local Government Article of Alaska’s 
Const�tut�on.

In judg�ng the best �nterests of the state, the Comm�ss�on also must cons�der the 
answers to two very basic questions:

W�ll the proposed borough rel�eve the state government of the respons�b�l�ty of 
prov�d�ng local serv�ces?

•

•

•
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If the proposed borough �s formed, w�ll �t l�kely expose the state government to 
unusual and substant�al r�sks as the prospect�ve successor to the borough �n the 
event of the borough's d�ssolut�on?116 

Under 3 AAC 110.980, the Comm�ss�on outl�nes that �t makes best-�nterests 
determinations on a case-by-case basis, reflecting applicable provisions of the 
Const�tut�on of the State of Alaska, Comm�ss�on regulat�ons, and based on a rev�ew 
of the broad policy benefit to the public statewide.  Lastly, the Commission considers 
whether a proposal serves the balanced interests of local citizens, affected local 
governments, and other relevant publ�c �nterests.

2.  The Skagway borough proposal would constitute a nominal change in the 
existing form of government that advances parochial interests rather than the 
State’s interest in maximum local self-government.  

Article X, section 1 of the Alaska Constitution provides as follows: 

Purpose and Construction.  The purpose of th�s art�cle �s to prov�de for 
max�mum local self-government w�th a m�n�mum of local government un�ts, 
and to prevent dupl�cat�on of tax-levy�ng jur�sd�ct�ons. A l�beral construct�on 
shall be g�ven to the powers of local government un�ts.  (Emphas�s added.)

As noted �n Sect�on III-F of th�s report, the rev�sed proposed Local Government Art�cle 
(“Committee Proposal 6/a”) was introduced at the Alaska Constitutional Convention 
on January 18, 1956.  The Commentary on Local Government Article by the 
Comm�ttee on Local Government at the Const�tut�onal Convent�on (January 18, 1956) 
offered the following explanation of Section 1:

Th�s sect�on states the purpose and �ntent of the Art�cle; to promote 
democrat�c self-government below the state level, guard�ng the �nterests 
and welfare of all concerned �n a framework wh�ch w�ll foster orderly 
development and prevent the abuses of dupl�cat�on and overlapp�ng tax�ng 
ent�t�es.  

As reflected in the Commentary, the “maximum local self-government” clause of 
Sect�on 1 �s advanced whenever areas of Alaska are brought w�th�n the jur�sd�ct�onal 
boundar�es of a mun�c�pal government (�.e., whenever “democrat�c self-government 
below the state level” �s ach�eved).  

116  It is only if this question is answered in the affirmative that it has bearing on the best interests of the State.  In 
other words, �f a proposed new borough would l�kely expose the State government to r�sks as the borough’s prospect�ve successor, 
this would weigh heavily in the requisite best-interests determination.  However, if it would not place the State at risk, the 
c�rcumstance does not m�l�tate �n favor of a best �nterest determ�nat�on.  Creat�ng a Skagway borough would not expose the 
State government to any greater r�sks as the prospect�ve successor �n the event of d�ssolut�on than the State �s already exposed 
to w�th respect to the C�ty of Skagway.  Therefore, th�s factor �s accorded no we�ght �n the exam�nat�on of th�s standard.

•
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Currently, Alaska’s unorganized borough encompasses an estimated 374,843 square 
miles of lands and submerged lands.  Of that, an estimated 2,996 square miles 
l�e w�th�n the jur�sd�ct�onal boundar�es of the 98 c�ty governments w�th�n Alaska’s 
unorganized borough.  

The pr�nc�ple of max�mum local self-government �s ach�eved whenever a proposed 
borough would extend municipal jurisdiction to significant areas and people currently 
outside municipal jurisdiction.  In this case, however, all 443.1 square miles and all 
834 res�dents of the proposed Skagway borough are already w�th�n the boundar�es of 
the Skagway c�ty government.  The Skagway borough proposal �s be�ng advanced by �ts 
proponents to serve the paroch�al �nterests of Skagway rather than the broad publ�c 
�nterests of the State.  

The Skagway Mayor at the time the Petition was filed was quoted as saying that, “The 
government sw�tch would change noth�ng but the name” and that he favored the 
proposal “as a way to avo�d be�ng annexed by the nearby Ha�nes Borough.”  (R. 173.)  

At the July 2002 LBC Staff �nformat�onal meet�ng on the proposal, then C�ty Counc�l 
member M�ke Korsmo echoed those sent�ments when he noted that the proposal was 
‘a mere change �n the name of the local government from the C�ty of Skagway to the 
Skagway borough.’  (R. 546.)  At that same meet�ng, then C�ty Counc�lmember Dan 
Henry stated as follows:

Yes, what would change, �f, �n fact, �n name we change from “C�ty of 
Skagway” to “Mun�c�pal�ty” �.e., a borough, would be that we would not 
have to wa�t for the other shoe to drop.  And I th�nk that �s what has been 
the dr�v�ng force for th�s Pet�t�on to beg�n w�th, number one. Number two, 
once that door closes – and I certainly hope and pray that is what happens 
– that we incorporate as our own borough – once that door closes, it then 
becomes that much more difficult from a political position for Haines to 
annex us, �f that, �n fact, d�d come up aga�n. If we are just s�tt�ng out here 
as a l�ttle satell�te then �t would be much eas�er. . . . So there would be 
some security for the citizens of this community.

(R. 548.)

When the Comm�ss�on rejected the Pet�t�on �n 2002, �t, too, noted that the proposal 
was “mot�vated largely, �f not exclus�vely, by local concern that the Alaska Leg�slature 
or an ex�st�ng borough w�ll �n�t�ate proceed�ngs to comb�ne Skagway w�th other 
commun�t�es �n an ex�st�ng or proposed borough w�thout the consent of Skagway 
voters.”  (R. 734; see also R.  172-173).   The Commission noted further that:

The ex�st�ng and proposed Skagway mun�c�pal governments are 
�nd�st�ngu�shable �n terms of powers, dut�es, obl�gat�ons, jur�sd�ct�onal 
terr�tory, number of res�dents served, compos�t�on of the govern�ng body, 
apport�onment of the govern�ng body, and form of representat�on.  

(R. 756.)
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The LBC Staff finds no indication that the Skagway borough proposal would serve the 
best �nterests of the State by advanc�ng max�mum local self-government.

3.  The Skagway borough proposal does not promote a minimum of local 
government units.  

As noted above, the first section of the local government article also promotes a 
m�n�mum number of local government un�ts.  The Local Government Comm�ttee’s  
commentary of January 18, 1956, states that Sect�on 1 of the Local Government 
Art�cle was �ntended to promote a “framework wh�ch w�ll foster orderly development 
and prevent the abuses of dupl�cat�on and overlapp�ng tax�ng ent�t�es.”  

Thus, the “m�n�mum number of local government un�ts” clause �s best served by 
promoting the smallest possible quantity of local governments within the framework 
set forth by the authors of our Const�tut�on.  The framers of our Const�tut�on were 
part�cularly concerned about avo�d�ng the creat�on of small borough governments 
that would result in their overabundance.  This is clearly reflected in Mr. Fischer’s 
account of the Const�tut�onal Convent�on when he wrote that the Local Government 
Comm�ttee took the v�ew that boroughs “should be large enough to prevent too 
many subd�v�s�ons �n Alaska” and that they “should cover large geograph�c areas 
w�th common econom�c, soc�al, and pol�t�cal �nterests.”  Alaska’s Constitutional 
Convention, p. 119.

As noted in subpart 1, today there are 98 city governments in the unorganized 
borough.  Those c�ty governments compr�se 60.5 percent of the local governments 
�n Alaska.  In 2005, those 98 c�t�es were �nhab�ted by an est�mated  61,742 res�dents 
– 9.3 percent of Alaska’s total population.  Thus, that group of city governments 
const�tute more than 60 percent of all local governments �n Alaska, but serve less than 
10 percent of the state’s res�dents.  Those c�rcumstances led the Alaska Mun�c�pal 
League previously to declare: 

Art�cle X of the Const�tut�on also states, “The purpose of th�s art�cle �s 
to prov�de for max�mum local self government w�th a m�n�mum of local 
government units.” In the Unorganized Borough the opposite is true. There 
�s currently a m�n�mum of local self-government w�th a max�mum of local 
government un�ts.

(See, Report of the Local Boundary Commission to the First Session of the Twenty-
Fourth Alaska Legislature, p. 100 (January 2005).)

The Skagway proposal would have the LBC grant borough status to one of the 
98 city governments in Alaska’s unorganized borough.  That is an anathema to the 
const�tut�onal pr�nc�ples of local government �n mult�ple respects.  It promotes 
paroch�al �nterests over the State’s best �nterests.  It also promotes a borough that 
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does not embrace a large and natural reg�on.  Furthermore, �t creates excess numbers 
of borough governments.  F�nally, �t removes cr�t�cal d�st�nct�ons between a c�ty 
government and a borough.

4.  The Skagway borough proposal would not relieve the state government of the 
responsibility of providing local services.  

As reflected above, changes brought about by the Skagway borough proposal would 
be nom�nal.  It would convert the Skagway c�ty government �nto a borough.  It would 
prov�de no rel�ef to the State of Alaska �n terms of the State’s respons�b�l�ty to prov�de 
local serv�ces.
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Section IV - Supplemental Conclusions and 
Recommendations

Based on the record on appeal and these remand proceed�ngs, LBC Staff concludes 
that the Pet�t�on for �ncorporat�on of a Skagway borough fa�ls to meet appl�cable 
standards under the State Const�tut�on and Comm�ss�on regulat�ons, fa�ls to meet the 
standards for �ncorporat�on under AS 29.05.031, and �s not �n the best �nterests of 
the State.  Therefore, �n accordance w�th AS 29.05.100, �t �s recommended that the 
Comm�ss�on reject the pet�t�on.

W�th�n 30 days of the Comm�ss�on’s dec�s�on �n th�s matter, the Comm�ss�on must 
file as a public record a written statement explaining all major considerations 
leading to that decision. (3 AAC 110.570(f).)  Within 18 days of the filing of that 
decisional statement, the Petitioner or others may, under 3 AAC 110.580, request 
the Comm�ss�on to recons�der �ts dec�s�on.  The Comm�ss�on may also order 
reconsideration on its own motion within 20 days of the filing of the decisional 
statement.  

The Comm�ss�on’s dec�s�on may be appealed to the Super�or Court under the Alaska 
Rules of Appellate Procedure, Rule 601, et seq.  An appeal to the Superior Court 
must be made w�th�n th�rty days after the last day on wh�ch recons�derat�on can be 
ordered.

This supplemental report emphasizes the following four standards applicable to the 
LBC’s dec�s�on.

F�rst, the proposed Skagway Borough does not compr�se an area w�th a populat�on that 
�s �nterrelated and �ntegrated as to �ts soc�al, cultural, and econom�c act�v�t�es.  That 
determ�nat�on �s based foremost on the conclus�on the proposed Skagway borough 
does not encompass at least two commun�t�es wh�ch the law (3 AAC 110.045(b)) 
formally and expl�c�tly presumes must be the case to meet the appl�cable standard.  
As defined by 3 AAC 110.990(5) and determined under 3 AAC 110.920, Dyea is not a 
commun�ty.  Skagway �s the only commun�ty �n the proposed Skagway borough.  No 
specific and persuasive showing to the contrary — a requisite to overcome the lawfully 
adopted presumpt�on — has been made �n these proceed�ngs.

Second, the proposed Skagway borough does not compr�se an area w�th a populat�on 
that �s large and stable enough to support borough government.  That determ�nat�on �s 
based largely on the fact that the populat�on of the proposed Skagway borough �s only 
834, well below the m�n�mum of 1,000 permanent res�dents wh�ch 3 AAC 110.050(b) 
lawfully presumes must be in place to meet the standard.  The requisite specific and 
persuas�ve show�ng to the contrary necessary to overcome the lawful presumpt�on, 
is lacking in these proceedings.  Indeed, the specific facts in this case articulated in 
Sect�on III-D of the supplemental report suggest that Skagway m�ght need more than 
1,000 res�dents to meet the appl�cable populat�on standard.   
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Th�rd, the boundar�es of the proposed Skagway borough do not conform generally to 
natural geography or �nclude all areas necessary for full development of mun�c�pal 
serv�ces.  That determ�nat�on �s based pr�nc�pally on the conclus�on that the proposed 
Skagway borough does not compr�se the ent�re Chatham REAA wh�ch the law (3 
AAC 110.060(c)) mandates.  An except�on to that mandate may be granted only �f 
the Commission determines that a territory of different size is better suited to the 
publ�c �nterest �n a full balance of the standards for �ncorporat�on of a borough.  The 
Petitioner’s alternative boundary proposal fails to qualify for the exception.

Fourth, the Skagway borough proposal clearly serves the paroch�al �nterests of the 
citizens of Skagway; however, it does not serve the broader public interests.  It does 
not promote max�mum local self-government.  Ne�ther does �t promote a m�n�mum of 
local government un�ts.  Lastly, �t does noth�ng to rel�eve the State of the burden to 
prov�de local serv�ces.

For these reasons, �t �s recommended that the Comm�ss�on reject the Pet�t�on for 
�ncorporat�on of a Skagway borough.  
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Appendix A 
Borough Incorporation Standards 

Applicable Standards Under the  
Constitution of the State of Alaska

 
Article X, Section 3.  Boroughs.  The ent�re State shall be d�v�ded �nto boroughs, 
organized or unorganized. They shall be established in a manner and according 
to standards prov�ded by law. The standards shall �nclude populat�on, geography, 
economy, transportat�on, and other factors. Each borough shall embrace an area and 
populat�on w�th common �nterests to the max�mum degree poss�ble. The leg�slature 
shall class�fy boroughs and prescr�be the�r powers and funct�ons. Methods by wh�ch 
boroughs may be organized, incorporated, merged, consolidated, reclassified, or 
d�ssolved shall be prescr�bed by law.

Applicable Standards Under the Alaska Statutes
 
 AS 29.05.031. Incorporation of a borough or unified municipality.  (a) An area 
that meets the following standards may incorporate as a home rule, first class, or 
second class borough, or as a unified municipality:
 (1) the populat�on of the area �s �nterrelated and �ntegrated as to �ts soc�al, 
cultural, and econom�c act�v�t�es, and �s large and stable enough to support borough 
government;
 2) the boundaries of the proposed borough or unified municipality conform 
generally to natural geography and �nclude all areas necessary for full development of 
mun�c�pal serv�ces;
 3) the economy of the area includes the human and financial resources capable 
of prov�d�ng mun�c�pal serv�ces; evaluat�on of an area’s economy �ncludes land 
use, property values, total econom�c base, total personal �ncome, resource and 
commerc�al development, ant�c�pated funct�ons, expenses, and �ncome of the 
proposed borough or unified municipality;
 (4) land, water, and a�r transportat�on fac�l�t�es allow the commun�cat�on and 
exchange necessary for the development of �ntegrated borough government.

Sec. 29.05.100. Decision.  (a) The Local Boundary Comm�ss�on may amend 
the pet�t�on and may �mpose cond�t�ons on the �ncorporat�on. If the comm�ss�on 
determ�nes that the �ncorporat�on, as amended or cond�t�oned �f appropr�ate, meets 
appl�cable standards under the state const�tut�on and comm�ss�on regulat�ons, meets 
the standards for �ncorporat�on under AS 29.05.011 or 29.05.031, and �s �n the best 
�nterests of the state, �t may accept the pet�t�on. Otherw�se �t shall reject the 
pet�t�on.
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Applicable Standards Under the  
Regulations of the Local Boundary Commission

 
 3 AAC 110.045. Community of interests.  (a) The soc�al, cultural, and 
econom�c character�st�cs and act�v�t�es of the people �n a proposed borough must be 
�nterrelated and �ntegrated. In th�s regard, the comm�ss�on may cons�der relevant 
factors, �nclud�ng the 
  (1) compat�b�l�ty of urban and rural areas w�th�n the proposed borough; 
  (2) compat�b�l�ty of econom�c l�festyles, and �ndustr�al or commerc�al act�v�t�es; 
  (3) ex�stence throughout the proposed borough of customary and s�mple 
transportat�on and commun�cat�on patterns; and 
  (4) extent and accommodat�on of spoken language d�fferences throughout the 
proposed borough. 
 (b) Absent a specific and persuasive showing to the contrary, the commission will 
presume that a sufficient level of interrelationship cannot exist unless there are at 
least two commun�t�es �n the proposed borough. 
 (c) The commun�cat�ons med�a and the land, water, and a�r transportat�on 
fac�l�t�es throughout the proposed borough must allow for the level of commun�cat�ons 
and exchange necessary to develop an �ntegrated borough government. In th�s regard, 
the comm�ss�on may cons�der relevant factors, �nclud�ng 
  (1) transportat�on schedules and costs; 
  (2) geograph�cal and cl�mat�c �mped�ments; 
  (3) telephon�c and teleconferenc�ng fac�l�t�es; and 
  (4) electron�c med�a for use by the publ�c. 
 (d) Absent a specific and persuasive showing to the contrary, the commission 
will presume that communications and exchange patterns are insufficient unless all 
commun�t�es w�th�n a proposed borough are connected to the seat of the proposed 
borough by a public roadway, regular scheduled airline flights on at least a weekly 
basis, regular ferry service on at least a weekly basis, a charter flight service based in 
the proposed borough, or sufficient electronic media communications. 
 
3 AAC 110.050. Population.  (a) The populat�on of a proposed borough must be 
sufficiently large and stable to support the proposed borough government. In this 
regard, the comm�ss�on may cons�der relevant factors, �nclud�ng 
  (1) total census enumerat�ons; 
  (2) durat�ons of res�dency; 
  (3) h�stor�cal populat�on patterns; 
  (4) seasonal populat�on changes; and 
  (5) age d�str�but�ons. 
 (b) Absent a specific and persuasive showing to the contrary, the commission will 
presume that the populat�on �s not large enough and stable enough to support the 
proposed borough government unless at least 1,000 permanent res�dents l�ve �n the 
proposed borough. 
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3 AAC 110.055. Resources.  The economy of a proposed borough must �nclude the 
human and financial resources necessary to provide essential borough services on an 
efficient, cost-effective level. In this regard, the commission 
  (1) w�ll cons�der 
   (A) the reasonably ant�c�pated funct�ons of the proposed borough; 
   (B) the reasonably ant�c�pated expenses of the proposed borough; 
   (C) the ab�l�ty of the proposed borough to generate and collect local 
revenue, and the reasonably ant�c�pated �ncome of the proposed borough; 
   (D) the feas�b�l�ty and plaus�b�l�ty of the ant�c�pated operat�ng and 
capital budgets through the third full fiscal year of operation; 
   (E) the econom�c base of the proposed borough; 
   (F) property valuat�ons for the proposed borough; 
   (G) land use for the proposed borough; 
   (H) ex�st�ng and reasonably ant�c�pated �ndustr�al, commerc�al, and 
resource development for the proposed borough; and 
   (I) personal �ncome of res�dents of the proposed borough; and 
  (2) may cons�der other relevant factors, �nclud�ng 
   (A) the need for and ava�lab�l�ty of employable sk�lled and unsk�lled 
persons to serve the proposed borough; and 
   (B) a reasonably pred�ctable level of comm�tment and �nterest of the 
populat�on �n susta�n�ng a borough government. 
 
3 AAC 110.060. Boundaries.  (a) The boundar�es of a proposed borough must conform 
generally to natural geography, and must �nclude all land and water necessary to 
provide the full development of essential borough services on an efficient, cost-
effect�ve level. In th�s regard, the comm�ss�on may cons�der relevant factors, 
�nclud�ng 
  (1) land use and ownersh�p patterns; 
  (2) ethn�c�ty and cultures; 
  (3) populat�on dens�ty patterns; 
  (4) ex�st�ng and reasonably ant�c�pated transportat�on patterns and fac�l�t�es; 
  (5) natural geograph�cal features and env�ronmental factors; and 
  (6) extraterr�tor�al powers of boroughs. 
 (b) Absent a specific and persuasive showing to the contrary, the commission 
w�ll not approve a proposed borough w�th boundar�es extend�ng beyond any model 
borough boundar�es. 
 (c) The proposed borough boundar�es must conform to ex�st�ng reg�onal 
educat�onal attendance area boundar�es unless the comm�ss�on determ�nes, after 
consultat�on w�th the comm�ss�oner of educat�on and early development, that a 
territory of different size is better suited to the public interest in a full balance of the 
standards for �ncorporat�on of a borough. 
 (d) Absent a specific and persuasive showing to the contrary, the commission will 
presume that terr�tory proposed for �ncorporat�on that �s non-cont�guous or that 
conta�ns enclaves does not �nclude all land and water necessary to allow for the full 
development of essential borough services on an efficient, cost-effective level. 



LBC Staff Supplemental Report  - Skagway RemandPage A-4

 (e) If a pet�t�on for �ncorporat�on of a proposed borough descr�bes boundar�es 
overlapping the boundaries of an existing organized borough, the petition for 
�ncorporat�on must also address and comply w�th all standards and procedures for 
detachment of the overlapping region from the existing organized borough. The 
comm�ss�on w�ll cons�der and treat that pet�t�on for �ncorporat�on as also be�ng a 
detachment pet�t�on. 
 
3 AAC 110.065. Best interests of state.  In determ�n�ng whether �ncorporat�on of a 
borough �s �n the best �nterests of the state under AS 29.05.100(a), the comm�ss�on 
may cons�der relevant factors, �nclud�ng whether �ncorporat�on 
  (1) promotes max�mum local self-government; 
  (2) promotes a m�n�mum number of local government un�ts; 
  (3) w�ll rel�eve the state government of the respons�b�l�ty of prov�d�ng local 
serv�ces; and 
  (4) �s reasonably l�kely to expose the state government to unusual and 
substant�al r�sks as the prospect�ve successor to the borough �n the event of the 
borough’s d�ssolut�on. 
 
 3 AAC 110.900. Transition.  (a) A pet�t�on for �ncorporat�on, annexat�on, merger, 
or consol�dat�on must �nclude a pract�cal plan that demonstrates the capac�ty of the 
mun�c�pal government to extend essent�al c�ty or essent�al borough serv�ces �nto the 
terr�tory proposed for change �n the shortest pract�cable t�me after the effect�ve 
date of the proposed change. A petition for city reclassification under AS 29.04, or 
mun�c�pal detachment or d�ssolut�on under AS 29.06, must �nclude a pract�cal plan 
demonstrat�ng the trans�t�on or term�nat�on of mun�c�pal serv�ces �n the shortest 
practicable time after city reclassification, detachment, or dissolution. 
 (b) Each pet�t�on must �nclude a pract�cal plan for the assumpt�on of all relevant 
and appropr�ate powers, dut�es, r�ghts, and funct�ons presently exerc�sed by an 
existing borough, city, unorganized borough service area, and other appropriate 
ent�ty located �n the terr�tory proposed for change. The plan must be prepared �n 
consultation with the officials of each existing borough, city and unorganized borough 
service area, and must be designed to effect an orderly, efficient, and economical 
transfer w�th�n the shortest pract�cable t�me, not to exceed two years after the 
effect�ve date of the proposed change. 
 (c) Each pet�t�on must �nclude a pract�cal plan for the transfer and �ntegrat�on 
of all relevant and appropr�ate assets and l�ab�l�t�es of an ex�st�ng borough, c�ty, 
unorganized borough service area, and other entity located in the territory proposed 
for change. The plan must be prepared in consultation with the officials of each 
existing borough, city, and unorganized borough service area wholly or partially 
�ncluded �n the area proposed for the change, and must be des�gned to effect an 
orderly, efficient, and economical transfer within the shortest practicable time, not 
to exceed two years after the date of the proposed change. The plan must specifically 
address procedures that ensure that the transfer and �ntegrat�on occur w�thout loss of 
value �n assets, loss of cred�t reputat�on, or a reduced bond rat�ng for l�ab�l�t�es. 
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 (d) Before approving a proposed change, the commission may require that 
all boroughs, cities, unorganized borough service areas, or other entities wholly 
or part�ally �ncluded �n the area of the proposed change execute an agreement 
prescr�bed or approved by the comm�ss�on for the assumpt�on of powers, dut�es, 
r�ghts, and funct�ons, and for the transfer and �ntegrat�on of assets and l�ab�l�t�es. 
 
3 AAC 110.910. Statement of non-discrimination.  A pet�t�on w�ll not be approved by 
the comm�ss�on �f the effect of the proposed change den�es any person the enjoyment 
of any c�v�l or pol�t�cal r�ght, �nclud�ng vot�ng r�ghts, because of race, color, creed, 
sex, or nat�onal or�g�n. 
 
3 AAC 110.920. Determination of community.  (a) In determ�n�ng whether a 
settlement compr�ses a commun�ty, the comm�ss�on may cons�der relevant factors, 
�nclud�ng whether the 
  (1) settlement �s �nhab�ted by at least 25 �nd�v�duals; 
  (2) �nhab�tants res�de permanently �n a close geograph�cal prox�m�ty that allows 
frequent personal contacts and comprise a population density that is characteristic of 
ne�ghborhood l�v�ng; and 
  (3) �nhab�tants res�d�ng permanently at a locat�on are a d�screte and 
identifiable social unit, as indicated by such factors as school enrollment, number 
of sources of employment, voter reg�strat�on, prec�nct boundar�es, permanency of 
dwell�ng un�ts, and the number of commerc�al establ�shments and other serv�ce 
centers. 
 (b) Absent a specific and persuasive showing to the contrary, the commission will 
presume that a populat�on does not const�tute a commun�ty �f 
  (1) publ�c access to or the r�ght to res�de at the locat�on of the populat�on �s 
restr�cted; 
  (2) the populat�on �s adjacent to a commun�ty and �s dependent upon that 
commun�ty for �ts ex�stence; or 
  (3) the locat�on of the populat�on �s prov�ded by an employer and �s occup�ed as 
a cond�t�on of employment pr�mar�ly by persons who do not cons�der the place to be 
the�r permanent res�dence. 
 
3 AAC 110.970. Determination of essential city or borough services.  (a) If a 
provision of this chapter provides for the identification of essential borough services, 
the comm�ss�on w�ll determ�ne those serv�ces to cons�st of those mandatory and 
d�scret�onary powers and fac�l�t�es that, as determ�ned by the comm�ss�on, 
  (1) are reasonably necessary to the terr�tory; and 
  (2) cannot be provided more efficiently and more effectively 
   (A) through some other agency, pol�t�cal subd�v�s�on of the state, 
reg�onal educat�onal attendance area, or coastal resource serv�ce area; or 
   (B) by the creation or modification of some other political subdivision of 
the state, reg�onal educat�onal attendance area, or coastal resource serv�ce area. 
 (b) The comm�ss�on may determ�ne essent�al borough serv�ces to �nclude 
  (1) assess�ng and collect�ng taxes; 
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  (2) prov�d�ng pr�mary and secondary educat�on; 
  (3) plann�ng, platt�ng, and land use regulat�on; and 
  (4) other serv�ces that the comm�ss�on cons�ders reasonably necessary to meet 
the borough governmental needs of the terr�tory. 
 (c) If a provision of this chapter provides for the identification of essential city 
serv�ces, the comm�ss�on w�ll determ�ne those serv�ces to cons�st of those mandatory 
and d�scret�onary powers and fac�l�t�es that, as determ�ned by the comm�ss�on, 
  (1) are reasonably necessary to the commun�ty; and 
  (2) cannot be provided more efficiently and more effectively 
   (A) through some other agency, pol�t�cal subd�v�s�on of the state, 
reg�onal educat�onal attendance area, or coastal resource serv�ce area; or 
   (B) by the creation or modification of some other political subdivision of 
the state, reg�onal educat�onal attendance area, or coastal resource serv�ce area. 
 (d) The comm�ss�on may determ�ne essent�al c�ty serv�ces to �nclude 
  (1) levy�ng taxes; 
  (2) for a city in the unorganized borough, assessing and collecting taxes; 
  (3) for a first class or home rule city in the unorganized borough, providing 
pr�mary and secondary educat�on �n the c�ty; 
  (4) publ�c safety protect�on; 
  (5) plann�ng, platt�ng, and land use regulat�on; and 
  (6) other serv�ces that the comm�ss�on cons�ders reasonably necessary to meet 
the local governmental needs of the commun�ty. 
 
3 AAC 110.980. Determination of best interests of the state.  If a prov�s�on of AS 29 
or this chapter requires the commission to determine whether a proposed municipal 
boundary change or other comm�ss�on act�on �s �n the best �nterests of the state, the 
comm�ss�on w�ll make that determ�nat�on on a case-by-case bas�s, �n accordance w�th 
appl�cable prov�s�ons of the Const�tut�on of the State of Alaska, AS 29.04, AS 29.05, 
AS 29.06, and th�s chapter, and based on a rev�ew of 
  (1) the broad policy benefit to the public statewide; and 
  (2) whether the mun�c�pal government boundar�es that are developed serve 
   (A) the balanced interests of citizens in the area proposed for change; 
   (B) affected local governments; and 
   (C) other publ�c �nterests that the comm�ss�on cons�ders relevant. 

3 AAC 110.990. Definitions 
 Unless the context �nd�cates otherw�se, �n th�s chapter 
 (1) “borough” means a general law borough, a home rule borough, or a unified 
mun�c�pal�ty; 
 (2) “coastal resource service area” means a service area established and organized 
under AS 29.03.020 and AS 46.40.110 - 46.40.180; 
 (3) “comm�ss�on” means the Local Boundary Comm�ss�on; 
 (4) “comm�ss�oner” means the comm�ss�oner of commun�ty and econom�c 
development; 
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 (5) a “commun�ty” means a soc�al un�t compr�sed of 25 or more permanent 
res�dents as determ�ned under 3 AAC 110.920; 
 (6) “cont�guous” means, w�th respect to terr�tor�es and propert�es, adjacent, 
adjo�n�ng, and touch�ng each other; 
 (7) “department” means the Department of Commun�ty and Econom�c 
Development; 
 (8) “mandatory power” means an authorized act, duty, or obligation required 
by law to be performed or fulfilled by a municipality in the course of its fiduciary 
obligations to citizens and taxpayers; “mandatory power” includes one or more of the 
following: 
  (A) assess�ng, levy�ng, and collect�ng taxes; 
  (B) prov�d�ng educat�on, publ�c safety, publ�c health, and san�tat�on serv�ces; 
  (C) plann�ng, platt�ng and land use regulat�on; 
  (D) conduct�ng elect�ons; and 
  (E) other acts, duties, or obligations required by law to meet the local 
governmental needs of the commun�ty; 
 (9) “model borough boundar�es” means those boundar�es set out �n the 
comm�ss�on’s publ�cat�on Model Borough Boundar�es, rev�sed as of June 1997 and 
adopted by reference; 
 (10) “permanent res�dent” means a person who has ma�nta�ned a pr�nc�pal 
dom�c�le �n the terr�tory proposed for change under th�s chapter for at least 30 days 
�mmed�ately preced�ng the date of acceptance of a pet�t�on by the department, and 
who shows no �ntent to remove that pr�nc�pal dom�c�le from the terr�tory at any t�me 
dur�ng the pendency of a pet�t�on before the comm�ss�on; 
 (11) “political subdivision” means a borough or city organized and operated under 
state law; 
 (12) “property owner” means a legal person hold�ng a vested fee s�mple �nterest �n 
the surface estate of any real property �nclud�ng submerged lands; “property owner” 
does not include lienholders, mortgagees, deed of trust beneficiaries, remaindermen, 
lessees, or holders of unvested �nterests �n land; 
 (13) “reg�onal educat�onal attendance area” means an educat�onal serv�ce area 
established and organized under AS 14.08 and AS 29.03.020 ; 
 (14) “w�tnesses w�th expert�se �n matters relevant to the proposed change” means 
�nd�v�duals who are 
  (A) specialists in relevant subjects, including municipal finance, municipal law, 
publ�c safety, publ�c works, publ�c ut�l�t�es, and mun�c�pal plann�ng; or 
  (B) long-stand�ng members of the commun�ty or reg�on that are d�rectly 
fam�l�ar w�th soc�al, cultural, econom�c, geograph�c, and other character�st�cs of the 
commun�ty or reg�on. 
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Applicable Provisions Under the Federal Voting Rights Act

Federal law (42 U.S.C. § 1973) subjects mun�c�pal consol�dat�ons �n Alaska to rev�ew 
under the federal Voting Rights Act.  This federal requirement ensures that changes 
�n vot�ng r�ghts, pract�ces, and procedures (�nclud�ng those brought about by 
consol�dat�on) w�ll not result �n “a denial or abridgement of the right of any citizen 
of the United States to vote on account of race or color” or because a citizen is a 
“member of a language minority group.”  (42 U.S.C. § 1973)  
The aspects of the federal Vot�ng R�ghts Act appl�cable to the pend�ng consol�dat�on 
are set out �n regulat�ons of the U.S. Department of Just�ce at 28 C.F.R. Part 51 
Subpart F.  These include the following:

§ 51.52 Basic standard.
 (a) Surrogate for the court. Sect�on 5 prov�des for subm�ss�on of a vot�ng change to 
the Attorney General as an alternat�ve to the seek�ng of a declaratory judgment from 
the U.S. D�str�ct Court for the D�str�ct of Columb�a. Therefore, the Attorney General 
shall make the same determ�nat�on that would be made by the court �n an act�on 
for a declaratory judgment under section 5: Whether the submitted change has the 
purpose or w�ll have the effect of deny�ng or abr�dg�ng the r�ght to vote on account 
of race, color, or membersh�p �n a language m�nor�ty group. The burden of proof 
�s on a subm�tt�ng author�ty when �t subm�ts a change to the Attorney General for 
preclearance, as �t would be �f the proposed change were the subject of a declaratory 
judgment act�on �n the U.S. D�str�ct Court for the D�str�ct of Columb�a. See South 
Carolina v. Katzenbach, 383 U.S. 301, 328, 335 (1966).
 (b) No objection. If the Attorney General determ�nes that the subm�tted change 
does not have the proh�b�ted purpose or effect, no object�on shall be �nterposed to 
the change.
 (c) Objection. An object�on shall be �nterposed to a subm�tted change �f the 
Attorney General �s unable to determ�ne that the change �s free of d�scr�m�natory 
purpose and effect. Th�s �ncludes those s�tuat�ons where the ev�dence as to the 
purpose or effect of the change is conflicting and the Attorney General is unable to 
determ�ne that the change �s free of d�scr�m�natory purpose and effect. 

§ 51.53 Information considered.
 The Attorney General shall base a determ�nat�on on a rev�ew of mater�al presented 
by the subm�tt�ng author�ty, relevant �nformat�on prov�ded by �nd�v�duals or groups, 
and the results of any �nvest�gat�on conducted by the Department of Just�ce. 

§ 51.54 Discriminatory effect.
 (a) Retrogression. A change affect�ng vot�ng �s cons�dered to have a d�scr�m�natory 
effect under Sect�on 5 �f �t w�ll lead to a retrogress�on �n the pos�t�on of members of a 
rac�al or language m�nor�ty group (�.e., w�ll make members of such a group worse off 
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than they had been before the change) w�th respect to the�r opportun�ty to exerc�se 
the electoral franch�se effect�vely.  See Beer v. United States, 425 U.S. 130, 140-42 
(1976).
 (b) Benchmark. (1) In determ�n�ng whether a subm�tted change �s retrogress�ve the 
Attorney General w�ll normally compare the subm�tted change to the vot�ng pract�ce 
or procedure �n effect at the t�me of the subm�ss�on. If the ex�st�ng pract�ce or 
procedure upon subm�ss�on was not �n effect on the jur�sd�ct�on’s appl�cable date for 
coverage (specified in the Appendix) and is not otherwise legally enforceable under 
sect�on 5, �t cannot serve as a benchmark, and, except as prov�ded �n subparagraph 
(b)(4) of th�s sect�on, the compar�son shall be w�th the last legally enforceable 
pract�ce or procedure used by the jur�sd�ct�on.
 (2) The Attorney General w�ll make the compar�son based on the cond�t�ons 
ex�st�ng at the t�me of the subm�ss�on.
 (3) The �mplementat�on and use of an unprecleared vot�ng change subject to 
sect�on 5 rev�ew under § 51.18(a) does not operate to make that unprecleared change 
a benchmark for any subsequent change submitted by the jurisdiction. See § 51.18(c).
 (4) Where at the t�me of subm�ss�on of a change for sect�on 5 rev�ew there ex�sts 
no other lawful pract�ce or procedure for use as a benchmark (e.g., where a newly 
�ncorporated college d�str�ct selects a method of elect�on) the Attorney General’s 
preclearance determ�nat�on w�ll necessar�ly center on whether the subm�tted change 
was des�gned or adopted for the purpose of d�scr�m�nat�ng aga�nst members of rac�al 
or language m�nor�ty groups. 

§ 51.55 Consistency with constitutional and statutory requirements.
 (a) Consideration in general. In mak�ng a determ�nat�on the Attorney General w�ll 
cons�der whether the change �s free of d�scr�m�natory purpose and retrogress�ve effect 
in light of, and with particular attention being given to, the requirements of the 14th, 
15th, and 24th amendments to the Const�tut�on, 42 U.S.C. 1971(a) and (b), sect�ons 
2, 4(a), 4(f)(2), 4(f)(4), 201, 203(c), and 208 of the Act, and other const�tut�onal and 
statutory prov�s�ons des�gned to safeguard the r�ght to vote from den�al or abr�dgment 
on account of race, color, or membersh�p �n a language m�nor�ty group.
 (b) Section 2. Preclearance under sect�on 5 of a vot�ng change w�ll not preclude 
any legal act�on under sect�on 2 by the Attorney General �f �mplementat�on of the 
change demonstrates that such act�on �s appropr�ate.

§ 51.56 Guidance from the courts.
 In mak�ng determ�nat�ons the Attorney General w�ll be gu�ded by the relevant 
dec�s�ons of the Supreme Court of the Un�ted States and of other Federal courts. 

§ 51.57 Relevant factors.
 Among the factors the Attorney General w�ll cons�der �n mak�ng determ�nat�ons 
with respect to the submitted changes affecting voting are the following:
 (a) The extent to which a reasonable and legitimate justification for the change 
ex�sts.
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 (b) The extent to wh�ch the jur�sd�ct�on followed object�ve gu�del�nes and fa�r and 
convent�onal procedures �n adopt�ng the change.
 (c) The extent to wh�ch the jur�sd�ct�on afforded members of rac�al and language 
m�nor�ty groups an opportun�ty to part�c�pate �n the dec�s�on to make the change.
 (d) The extent to wh�ch the jur�sd�ct�on took the concerns of members of rac�al 
and language m�nor�ty groups �nto account �n mak�ng the change. 

§ 51.58 Representation.
 (a) Introduction. Th�s sect�on and the sect�ons that follow set forth factors--�n 
add�t�on to those set forth above--that the Attorney General cons�ders �n rev�ew�ng 
red�str�ct�ngs (see § 51.59), changes �n electoral systems (see § 51.60), and 
annexat�ons (see § 51.61).
 (b) Background factors. In mak�ng determ�nat�ons w�th respect to these changes 
�nvolv�ng vot�ng pract�ces and procedures, the Attorney General w�ll cons�der as 
important background information the following factors:
 (1) The extent to which minorities have been denied an equal opportunity to 
part�c�pate mean�ngfully �n the pol�t�cal process �n the jur�sd�ct�on.
 (2) The extent to which minorities have been denied an equal opportunity to 
influence elections and the decisionmaking of elected officials in the jurisdiction.
 (3) The extent to which voting in the jurisdiction is racially polarized and political 
act�v�t�es are rac�ally segregated.
 (4) The extent to wh�ch the voter reg�strat�on and elect�on part�c�pat�on of 
m�nor�ty voters have been adversely affected by present or past d�scr�m�nat�on. 

§ 51.59 Redistrictings.
 In determ�n�ng whether a subm�tted red�str�ct�ng plan has the proh�b�ted purpose 
or effect the Attorney General, �n add�t�on to the factors descr�bed above, w�ll 
consider the following factors (among others):
 (a) The extent to wh�ch malapport�oned d�str�cts deny or abr�dge the r�ght to vote 
of minority citizens.
 (b) The extent to wh�ch m�nor�ty vot�ng strength �s reduced by the proposed 
red�str�ct�ng.
 (c) The extent to wh�ch m�nor�ty concentrat�ons are fragmented among d�fferent 
d�str�cts.
 (d) The extent to wh�ch m�nor�t�es are overconcentrated �n one or more d�str�cts.
 (e) The extent to wh�ch ava�lable alternat�ve plans sat�sfy�ng the jur�sd�ct�on’s 
leg�t�mate governmental �nterests were cons�dered.
 (f) The extent to wh�ch the plan departs from object�ve red�str�ct�ng cr�ter�a set 
by the subm�tt�ng jur�sd�ct�on, �gnores other relevant factors such as compactness and 
contiguity, or displays a configuration that inexplicably disregards available natural or 
artificial boundaries.
 (g) The extent to wh�ch the plan �s �ncons�stent w�th the jur�sd�ct�on’s stated 
red�str�ct�ng standards. 
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§ 51.60 Changes in electoral systems.
 In mak�ng determ�nat�ons w�th respect to changes �n electoral systems (e.g., 
changes to or from the use of at-large elections, changes in the size of elected 
bod�es) the Attorney General, �n add�t�on to the factors descr�bed above, w�ll cons�der 
the following factors (among others):
 (a) The extent to wh�ch m�nor�ty vot�ng strength �s reduced by the proposed 
change.
 (b) The extent to wh�ch m�nor�ty concentrat�ons are submerged �nto larger 
electoral un�ts.
 (c) The extent to wh�ch ava�lable alternat�ve systems sat�sfy�ng the jur�sd�ct�on’s 
leg�t�mate governmental �nterests were cons�dered. 
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Appendix B
Challenges in Forming Boroughs  

in the Post-1963 Mandatory Borough Era and 
History of Borough Formation in the Lynn 

Canal Area

Desp�te const�tut�onal prov�s�ons that encourage borough format�on wherever reg�ons 
have the fiscal and administrative capacity to operate boroughs, few incentives 
ex�st to promote voluntary borough �ncorporat�on.  W�th the except�on of the 1963 
Mandatory Borough Act (Chapter 52 SLA 1963), proposals to �ncorporate boroughs �n 
Alaska have been �n�t�ated only when local voters perce�ve �t �s �n the�r �nterest to do 
so.  

Today, more than 50 years after Alaskans ratified the Constitution of the State of 
Alaska, an estimated 374,843 square miles – 57 percent of Alaska – remain outside 
organized boroughs.  Contemporary borough incorporation proposals are made in a 
p�ecemeal fash�on, rather than cons�der�ng a broad v�s�on of the ent�re state.  Locally 
initiated proposals often “cherry-pick” boundaries to the maximum local benefit.  

The current circumstances are a sharp contrast to the policy reflected in the 1963 
Mandatory Borough Act, passed by the Alaska Leg�slature and s�gned �nto law by 
Governor Egan, to mandate borough formation for eight specific regions.  Those eight 
boroughs today account for 95.8 percent of all residents of organized boroughs in 
Alaska.  

The 1963 Leg�slature acted w�th the expressed �ntent of promot�ng the fundamental 
const�tut�onal pr�nc�ple of prov�d�ng for “max�mum local self-government w�th a 
m�n�mum of local government un�ts.”  Had the 1963 Leg�slature followed the pol�cy �n 
place today, Alaska’s local government landscape would be much d�fferent than �t �s 
currently.  

Indeed, John Rader, sponsor of the 1963 Mandatory Borough Act, was mot�vated, 
�n part, by a concern that �f the 1963 Leg�slature d�d not act, “A great opportun�ty 
to create someth�ng of value could be lost.”  V�ctor F�scher and Thomas Morehouse 
exam�ned “the problem of �mplementat�on” of the borough concept �n Borough 
Government in Alaska, pp. 67-69.  A more contemporary and deta�led exam�nat�on of 
statew�de publ�c pol�cy �ssues relat�ng to borough format�on �s set out �n the Report 
of the Local Boundary Commission to the First Session of the Twenty-Fourth Alaska 
Legislature, pp.  85 - 145 (January 19, 2005). 
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The rema�nder of Append�x B addresses the early h�story of borough format�on �n the 
Lynn Canal area.

In the late 1940s, pr�or to statehood, res�dents of Ha�nes formed an �ndependent 
school d�str�ct.  Res�dents �n e�ght other areas of Alaska also establ�shed �ndependent 
school d�str�cts under Terr�tor�al law.  

Independent school districts were not recognized under Alaska’s Constitution, which 
took effect on January 3, 1959.  The Const�tut�on prov�ded that the leg�slature must 
enact measures for the trans�t�on of �ndependent school d�str�cts �nto governmental 
forms that were recognized under the Constitution.  

The 1961 Leg�slature enacted a law wh�ch prov�ded that �ndependent school d�str�cts 
must be dissolved on July 1, 1963.  The 1961 Legislature also enacted the first laws 
prov�d�ng standards and procedures for borough �ncorporat�on.

When the 1963 leg�slature convened, all n�ne �ndependent school d�str�cts, �nclud�ng 
the one in Haines, remained in existence.  Only one borough had formed – that being 
�n an area of the state that d�d not encompass a spec�al school d�str�ct.  

Representat�ve John L. Rader cons�dered the lack of act�on to �ntegrate the 
�ndependent school d�str�cts by form�ng boroughs to be the “greatest unresolved 
political problem of the State.”   Specifically, Mr. Rader stated:

My exper�ence as the Anchorage C�ty Attorney and the State Attorney General 
led me to bel�eve that the greatest unresolved pol�t�cal problem of the State 
was the matter of boroughs.  As near as I could see, no reasonable solut�ons 
were be�ng propounded.  A great opportun�ty to create someth�ng of value 
could be lost.  A state of the size, population density, and distribution of 
Alaska makes State adm�n�strat�on of local problems �mposs�ble.  Anyone 
who had ever worked �n Alaska on the local level or on the State level could 
see the frustrat�ons of honest attempts repeatedly fa�l�ng because of the 
s�mple fact that there was no governmental structure upon wh�ch to hand 
necessary governmental funct�ons.  I therefore dec�ded to do what I could.  

(Metropolitan Experiment in Alaska, p. 93.)  

To address h�s concern, Representat�ve Rader �ntroduced a b�ll dur�ng the 1963 
Leg�slature that extended the deadl�ne for el�m�nat�on of �ndependent school d�str�cts 
and also mandated borough �ncorporat�on for n�ne reg�ons of the state.  Those 
�ncluded (1) Ketch�kan and the Annette Island Ind�an Reservat�on, (2) the greater 
S�tka area, (3) the greater Juneau area, (4) Ha�nes-Skagway-Icy Stra�t-Yakutat, (5) the 
greater Kod�ak Island area, (6) Kena� Pen�nsula, (7) the greater Anchorage area, (8) 
Matanuska-Sus�tna valleys, and (9) Fa�rbanks-Delta-Tok areas.  Representat�ve Rader 
explained:
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We cons�dered many areas as poss�b�l�t�es for mandatory borough �ncorporat�on.  
However, after look�ng over the ava�lable �nformat�on on taxable wealth, I 
concluded that the areas we proposed as boroughs, together w�th c�t�es such 
as Nome, Wrangell, Petersburg, Cordova, Valdez, and others not included 
�n any boroughs, encompassed roughly 90 per cent of the taxable wealth 
�n the State and approx�mately 80 per cent of the populat�on.  These c�t�es 
had not outgrown their corporate boundaries and did not have significant 
suburban development.  Nor was �t 
necessary to the tax equalization 
features of the b�ll that they be 
w�th�n a borough.  

(Id., p. 102.)

Through the part�cular efforts of 
Representat�ve Morgan W. Reed of 
Skagway, the Ha�nes-Skagway-Icy 
Stra�t-Yakutat area was excluded 
from the b�ll by the House of 
Representat�ves.B-1  The b�ll passed 
the House w�th 27 votes �n favor 
– six more than the required minimum; 
however, �t passed the Senate by only 1 vote.  
John Rader noted:

It �s probably true that many of the rural 
representat�ves who voted for the b�ll would have voted 
aga�nst �t had the�r areas been �ncluded.  Actually, most 
of these areas could not poss�bly have supported or operated a borough 
successfully.B-2  Surpr�s�ngly, even through I had therefore om�tted great 
expanses of rural undeveloped areas, the representat�ves from these areas 
still feared the bill because they realized that it provided for a general 
tax equalization and that they were the only ones who were not being 
“equalized.”  They were easily persuaded by some of the opponents of 
the bill that they would be “equalized” by the next legislature.  This was 
part�cularly true �n the Senate, where one of my strong supporters on the 
last day on the last cr�t�cal vote sw�tched h�s vote from “Yes” to “No” after 
being persuaded that the next step would be further equalization affecting 

B-1  Add�t�onally, the Annette Island Ind�an Reservat�on and m�l�tary reservat�ons were also excluded from the b�ll.   

B-2  Although Mr. Rader perce�ved that “most” of the areas excluded from the Mandatory Borough Act “could not poss�bly 
have supported or operated a borough successfully,” seven boroughs have formed s�nce the Mandatory Borough Act was passed.  
Further, in the 1980’s LBC Staff’s predecessor, DCRA, conducted borough feasibility studies of most of the unorganized borough.  
Those studies concluded that with the possible exception of one region, the study areas had the financial capacity to support 
borough government. (See Synopsis of Borough Feasibility Studies Conducted During 1988 and 1989, DCRA, September 1989.)

Figure B-1. Map of the Ninth Mandatory Borough 
Originally Proposed by Representative Rader
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his area.  The people who were continuing to benefit from the inequity 
of taxes recognized that if the bill passed, they would have a hard time 
politically maintaining the inequity in the future because their numbers 
would be diminished substantially.  People benefiting from tax inequities 
do not like to discuss tax reforms; they never know when reform will finally 
reach home.  

Id., p. 117.

Governor Egan subsequently signed the act into law on April 12, 1963.  Section 1 of 
the act stated as follows:

Declaration of Intent.  It �s the �ntent�on of the leg�slature to prov�de for 
max�mum local self-government w�th a m�n�mum number of local government 
un�ts and tax-levy�ng jur�sd�ct�ons, and to prov�de for the orderly trans�t�on 
of spec�al serv�ce d�str�cts �nto const�tut�onal forms of government.  The 
incorporation of organized boroughs by this Act does not necessarily relieve 
the state of present service burdens.  No area incorporated as an organized 
borough shall be depr�ved of state serv�ces, revenues, or ass�stance or be 
otherwise penalized because of incorporation. . . . 

(Chapter 52, Sess�on Laws of Alaska, 1963.B-3)

Although the Ha�nes-Skagway-Icy Stra�t-Yakutat area was excluded from those reg�ons 
required to form boroughs under the Mandatory Borough Act, the general provisions 
of the 1963 law still required the Haines Independent School District to transition to a 
constitutionally recognized form of government by July 1, 1964.  

In March of 1964, the LBC approved a proposal to form a first class borough in Haines.  
However, the proposal was rejected by the voters.  The Ha�nes Independent School 
D�str�ct was d�ssolved on July 1, 1964, �n accordance w�th the general prov�s�ons of 
the Mandatory Borough Act.  

In response to the d�ssolut�on of the Ha�nes Independent School D�str�ct, the 
Comm�ss�oner of the Department of Educat�on formed the Ha�nes-Port Ch�lkoot Spec�al 
School D�str�ct under an obscure statutory prov�s�on �n August of 1964.  D�spleased by 
the act�on taken by the Comm�ss�oner of the Department of Educat�on, the leg�slature 
repealed author�ty for spec�al school d�str�cts �n 1966.  Notw�thstand�ng the act�on by 
the leg�slature, the Ha�nes-Port Ch�lkoot Spec�al School D�str�ct cont�nued to operate.  

B-3 While the Mandatory Borough Act promised that boroughs would not be deprived of State revenues or penalized because 
of incorporation, the fact that many areas were allowed to remain unorganized precluded the fulfillment of that promise from 
the very beginning.  More than thirty-five years after the Mandatory Borough Act was passed, organized boroughs received billions 
of dollars less �n State educat�on foundat�on a�d compared to the level of State a�d those areas would have rece�ved had they 
been unorganized.
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In the Spr�ng of 1967, the LBC approved a pet�t�on to �ncorporate a second class 
borough �n Ha�nes.  However, voters rejected that proposal as well.  In October of 
that year, the State Attorney General adv�sed the Department of Educat�on that �t 
must d�scont�nue fund�ng for the Ha�nes-Port Ch�lkoot Spec�al School D�str�ct because 
that d�str�ct had no legal bas�s.  

Following the action by the State Attorney General’s office, the City of Haines and 
second class City of Port Chilkoot each organized city school districts.  The State 
school d�str�ct served students outs�de the two c�t�es.  Thus, three school d�str�cts 
served a total of 346 students �n the Ha�nes area �n 1967.

A third proposal to form a borough – again, a second class borough – was prepared.  
However, l�ke the two preced�ng borough proposals, the th�rd proposal to form a 
borough �n Ha�nes was rejected by the voters.  

Residents of the Haines area subsequently lobbied the legislature to create a new 
class of borough, the th�rd class boroughs — a mun�c�pal school d�str�ct w�th tax�ng 
powers.  Unlike other organized boroughs, a third class borough had no mandatory 
areaw�de plann�ng, platt�ng, and land use regulat�on powers.  

On May 28, 1968, voters �n Ha�nes pet�t�oned to �ncorporate a th�rd class borough.  
The Commission subsequently approved the proposal.  On August 28, 1968, voters in 
Ha�nes approved �ncorporat�on of the Borough by a vote of 180 to 61.  The Borough 
was incorporated following certification of the election results on August 29, 1968.

The original boundaries of the Borough encompassed approximately 2,200 square 
m�les.  Klukwan, located about 21 m�les north of Ha�nes along the Ha�nes H�ghway, 
and the m�l�tary petroleum d�str�but�on fac�l�ty at Lutak Inlet were excluded from the 
Borough.  The eastern and northern boundar�es of the Ha�nes Borough also created a 
443.1-square mile enclave encompassing Skagway.

In 1974, the Haines Borough petitioned for annexation of approximately 420 square 
m�les to the south.  The area proposed for annexat�on encompassed the commerc�al 
fish processing facility at Excursion Inlet as well as an estimated 442,354 acres of 
Tongass Nat�onal Forest lands.B-4 The annexat�on was approved by the LBC and took 
effect follow�ng rev�ew by the Leg�slature �n 1975.  

B-4  The January 1968 Local Affa�rs Agency’s report on the Ha�nes Borough �ncorporat�on est�mated that there were 474,000 
acres of Nat�onal Forest lands w�th�n the area proposed for �ncorporat�on.  There are currently 916,354 acres of Nat�onal Forest 
lands w�th�n the Ha�nes Borough accord�ng to Commun�ty F�nanc�al Ass�stance, DCRA, (F�scal Year 1998).  Thus, �t �s est�mated 
that the 1975 annexat�on added 442,354 acres of Nat�onal Forest lands to the Ha�nes Borough, an �ncrease of 93.3% of such lands 
w�th�n the Borough.
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