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nAlaska'Native Review Commission Overview Hearing
Anchorage, March 1 and 2, 1984
ANCSA Institutions and Legal Regimes: Week 1, ‘Session 2

Walter Parker (Anchorage)

Member, Federal Field Committee for Development Planning
in Alaska; Commissioner of Transportation .and later
Co-Chairman, Federal-State Land-Use Planning Commission
(under Gov. Hammond). Presently a private consultant.
Preparer of session paper, A Commentary on Institutional

" and Legal Regimes Arising From the Alaska Native Claims

John

Settlement Act and the Alaska National Interest Land and
Conservation Act.

Borbridge (Juneau)

President of Tlingit/Haida Central ‘Council .during the passage
.of ANCSA participating in lobbying -and negotiation; early
‘president.of.Sealaska. :

David Case (Falrbanks)

John

John

Law Professor, Native Studies Program University of
‘Alaska in Fairbanks .also . spec1a1 counsel to the Alaska
‘Native Rev1ew Commlss1on.

Rdy»Ewan (Gulkana)

Executive Director .of Ahtna, Inc. in the early seventles
and presently serving -on the Board :0of Directors.

Havelock (Anchorage)
Attorney General under Governor Egan during ANCSA -era -and
now a University of Alaska law professor.

David Hickok ‘(Anchorage)

Member, Federal Field Committee for Development Plannlng '
in Alaska. Participated in federal negotiations on ANCSA.
Now with University -of Alaska as Director of the Alaska
‘Environmental and Information Data Center.

‘Hope (Juneau) '
‘Member of Tlingit-Haida Central Counc11 in pre-ANCSA days
.and tribal leader; now President -of ithat organlzatlon.

Douglas Jones (Columbus, ‘Ohio)

Was member -of Federal Field Committee 'Staff (Chief
economist), later on ‘Senator Gravel"s staff in Washington,
D.C.; research director, Library of Congress; presently
Professor of Public Administration, Ohio State University..
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Al Ketzler, Sr. (Fairbanks)

An early organizer of Natives from Nenana and proponent
of Congressional action to preserve land rights. Has
served Tanana Chiefs Conference, Alaska Federation of
Natives, and the Nenana Village Corporation.

Flore Lekanoff (Anchorage)

Served as a Director of Cook Inlet Native Association in
the early sixties and on the board of Alaska Federation
of Natives prior to ANCSA. Was later a senior BIA official,

-and is currently serving the village corporation of St.

George.

Lillie McGarvey (Anchorage)

Fred

An Aleut long active in Native affairs, particularly in
health and social services. Currently president of Alaska
Native Women's Statewide Organization.

Paul (Seattle)

A Tlingit attorney who worked actively in support of
Native interests during and following passage of ANCSA,
particularly as representative of the Arctic Slope Native
Association.

Ralph Purdue (Fairbanks)

An early advocate of organizing Native for a settlement
in the early 1960's and a president of the Fairbanks Native
Association; presently in private business.

Alfred Starr (Nenana)

An Athabaskan elder who was involved as an early pro-

ponent (decades before ANCSA) of a land settlement to preserve

rights.

Don Wright (Fairbanks)

President of the Alaska Federation of Natives during final
period of ANCSA negotiations and now working with the village
Venetie.

.Accu-ﬁype Depositions, Inc.

727 *°L.” Street, Suite 201
Anchorage, Alaska 89501
{907)276 -0544




_ f‘ ™ x’ﬁ r } N

W W < O Ui & W N

I I G T S T N T S S O i L L =
(&2 TN S T I A0 I R = S Vo I o « IR N B o ) NN & 2 TR - SN &S IR N S o I o ]

‘TABLE OF -CONTENTS

EXPLANATION ‘ ' PAGE
Tape 13, Side A———————eeu— e 290
Mr. Berger Speaking--————~———— 2090
Mr. Walter Parker Speaking———————-— e e e 294
Tape 13, Side Beooom oo ——— e 305
Mr. Berger Speaking-—-—-—-——-———————ee—ee —————— e ——— e e 305 |
‘Mr." Mallott Speaking—-———--————mmm —————————— e 307
Mr. Berger Speaking-———————mm——————————— _ _ ———————— ——314
Mr. Guy Martin Speaking--————————————— - —_——————=315
Tape 14, Side A———m——mmmmmme o e 322
Mr. Guy Martin Speaking—————— e 322
Mr. Hickok Speaking--—--- —— e ———— —— ———=325
Mr. Berger Speaking-——-———————m o330
Mr. Charlie Johnson Speaking----—-—-——--— ————————e - 332
Mr. Berger Speaking----- e 337
Mr. Havelock Speaking - ———————————————————— =337
Tape 14, Side B————————emmmm e ———— 341
Mr. Havelock Speaking~———————memmmmm e — =341
Mr. Berger Speaking------ —————— e ———— ———— =350
‘Hearing Recessed/Hearing Resumed —————— —————— —————— 351
Overlap Tape 4, Side BA————cmm e e o 351
Mr. Berger Speaklng—— e ——————— e e = B T
‘Mr.. Doug .JOnes Speaklng - ———— R — -—351
© Tape 15, Side B—--- e e 370
‘Mr.. Berger Speaking-- —_——————— e ——————3T73F
Mr. Van Ness Speaking——-—————- : —————— _—— 375
Mr.. Berger Speaking-—-—--- — ————————— --387
Mr. ‘Mr. Hickok ‘Speaking-——————-— e e e e e —————————————388
{4 Mr. Van Ness Speaking-~———-—c—emmmme e , ———— ~—~388
Mr. ‘Martin Speaking-- —_ ——————————— ——— - =388
Mr. Jones SpeaKing————m e e e e e e e e 389
Mr. Hickok Speaking——————m— e e 389
Mr. Johnson Speaking—-——=————————- ———— ~-389
Mr. Van Ness Speaking—----- e e e e e 389
‘Mr. parker Speaking-—-—--———————- — - ———————————————— 390
‘Tape 16, Side A —— e - - - 391
Mr. Parker Speaking~——=—-——eme e e 397
Mr. Hickok Speaking——-—-—- — - - —_— ———————— e 398
Mr. Parker Speaking----———————= ——————————————————————— 399
Mr. Frank Peterson Speaklng——— ‘ s : - ~400
' ‘Mr. Havelock Speaking--- —_— - ——————— e e e 403
‘Mr.. Borbridge Speaking-————-——m—cmmmme e — ~407
Overlap Tape 4, Side A- —_ - —————— e 409
Mr. Borbridge Continued-———————— _—— e 409
Tape 16, Side B—————mm—eemm e —— ——=409
Mr. Borbridgs: Continued—————— e e e 409
Mr. Berger Speaking-—————=——— = 413

Hearing Adjourned—————— e 415

Accu-Gype Depositions, Ine.

727 “’L":Street, Suite 201
-Anchorage, Alaska 88501
{907)276 -0544







-
[N

———
. ;

|
1 i
| S

[

T

[ Samm
{ ]

——
‘N‘——J

9j

.

J

t
I

W 0 N o Ui »

10
11

12
13
14
15

16
17
18

19
20
21
22
23
24
- 25

(MARCH 1, 1984)
- (TAPE 13, SIDE .A)
' MR. BERGER: Well, maybe we
could begin.tb-assemble, |
(LONG PAUSE)
‘MR. BERGER: Please 51t wherever
you wish but take your name tag with you because this is
being televised and it would be a shame if your remarks appeared
under someone else's name. _ _
| (LONG PAUSE)
_ MR. BERGER: Well, ladies and
gentlemen, let me welcome you to this morning's session of the
Alaska Native Review Commission. My name is 'Tom Berger .and I
have been appointed by the Inuit Circumpolar Conference and the
World Ceuncil of Indigenous People to:conﬁdct‘thiStreview.-’

- The prOceedingstthis'morning«are:being:teleVised;by

tLearn Alaska -and the Alaska Endependewt‘Television Network and

the North Slope-Borough telev151on network, if that's what it
is. That's why we have the name..cards ;and 1t meaﬂs that,'as we
proceed, we will... we will want to make sare that the name cards
are in place. _ ,

‘The‘proceedings.are also,Beingirecbrded:by the .commission
s0 that a-transeript can be prepared and.so that there will be .a

permanent.record of what is said. 'For that reason, I may take

the liberty oﬁimentioning your'@ame before voﬁ'SDeak, If ybu

would do so yourselves, that would be wvery, very helpful SO

that when the typist comes to... to make her transcript, -she w1ll

have the benefit of knowing who it is who is*épeaking»as-we

move .along.

And I should say, for the benefit of the .audio and the

‘television and the typist, that .a reference was made yesterday

to Julius Brecht that I described at tne~tlme;as.lnapproprlate

and I'm directing that that remark, which had nothing to do with
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the proceedings at the time, be stricken from the record and that
it not be typed and that it not appear on television or on audio.
That, I may say, is to protect all, and I do mean all, |
concerned. |
We began these overview roundtable discussions on Monday
of this week and Ann Fienup-Riordan, an anthropologist here at ,
the university, presented a paper on what she called the "Spirit
of the Alaska Native Claims Settlement Act of 1971" and she went
through the testimony given at congressional hearings held back
in the late '60s and tried to extract the basic themes that
emerged from consideration of those materials. 2nd we have, with
some of those who represented Alaska Natives at the time, discussed;
what it was Alaska Natives were frying to achieve in those days.
I think everyone agreed that Ann's... Ann Riordan's paper had
fairly highlighted what it was Alaska Natives were trying to
achieve. That is, to protect and preserve ancestral lands so
that they could continue in use and occupation of those lands,
to acquire cash compensation for economic development, to resolve
past social ills and full participation in the future of Alaska,
the achievement of self-sufficiency and self-determination, and
continuity in cultural integrity. '
I mention those things... During the discussion it
was suggested by a number of those who had represented Alaska
Natives at the time that self rule, or sovereignty, had not
been addressed in those days. It was also suggested that
the right of Alaska Natives to... exploit the waters of Alaska
and of offshore Alaska had not been addressed by the claims act.
Some of those who spoke suggested there were flaws in the claims
act.
It was acknowledged that the claims act was a landmark
achievement, that it served as a means of holding and consoli-
dating 44 million acres of Native lands. The village and regional

corporations served, as well, as the means for assembling and
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disposing of and investing the 962.5 million dollars that were
received under the settlement and it was acknowledged, I think,
that the corporations had given Alaska Natives economic 1nfluence
and, flowing out of that, pollt¢cal influence in the state
unprecedented before ANCSA.

| The speakers did suggest there were flaws in the act.
The question of transferability of sshares, of course, leads to
the possibility of loss of control of the corporatlons by
Native .shareholders and thereby;a loss of ancestral lands held
by the corporations. It was felt by many that the liability of
the land to taxation by the state 20 years after conveyance could

turn out ‘to be a very, very serious impediment to Native people

retaining their ancestral lands. H
I can tell you that, in the villages of EmmonaK<&hd’

Tununak, where I bégan the village ‘meetings last week, the opinion

was virtually wunanimous, as it was around this table earlier in

the week, that the act was flawed in that Natlve persons born

sincé 1571 do mnot share in the ssettlement. Gerbalnly they do

not share .as shareholders, but only by inheritance of their

parents' :shares. Those features of the act are well known -and

have been very much -the subject 6f.ﬁiscussion, in any :event.

v It was suggested, I think, that the'goalsvdf Alaska
Natives have not changed remarkably over the last 12 years and
there is, I think, .a feeling in Alaska, certainly among Alaska
Natives today, that the time is appropriate to review ‘what was
achieved in 1971 .and to consider in what directions Alaska
Natives might proceed now. _ ' ’

Well, that doesn't do justice to the discussion of the

last ‘three days, but it's the best I could do.at the moment to .

bring those of you up to date who were mot able to be with us.

Today we are... Walter Parker is -going to open the
proceedings with "A Commentary on Institutions .and Legal Regimes
Arising from the Alaska Native Claims Settlement Act and the
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Alaska National Interst Land and Conservation Act." Might I

introduce Mr. Parker and say a word about the rest of you, if
you will forgive me, for the benefit of those others present

so that I don't have to go into a long introduction each time
we come to one of you. ‘

Walter Parker is an historian—-economist, served on
the staff of the Federal Field Commission, served as commissioner
of transportation in the Alaska state government and was state
co-chairman of the Federal-State Land Use Planning Commission.

David Hickok was on the staff of the Federal Field
Commission and serves today as director of the Arctic Environmenta
Information and Data Center at the University of Alaska.

John Havelock is an attorney, was attorney general of
Alaska during the Egan administration, is now professor of justice
at the School of Justice, University of Alaska, Anchorage.

Mr. Roy Huhndorf... Roy Huhndorf, whom I hope will be
joining us later, is president of the Cook Inlet Regional Corpora-
tion.

Mr. Charles Johnson, whom I hope will be joining us
later, is president of the Bering Straits Regional Corporation
and chairman of the Alaska Federation of Natives.

Mr. Doug Jones was an economist with the Federal Field
Commission, is now professor, School of Public Administration,
Ohio State University;

Mr. Guy Martin is an attorney, served as legislative
assistant to Congressman Begich at the time of ANCSA, served
as commissioner of natural resources here in. Alaska and served
during the Carter administration as an assistant secretary,
Department of Interior.

Mr. William van Ness is an attorney in Washington,
D.C., was at the time of ANCSA counsel for the Senate Interior

Committee and has served as counsel to the North Slope Borough

and the Arctic Slope Regional Corporation.
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Mr. Byron Mallottlwasvmayor.of Yakutat and served ‘as
executive director of a Rural Community Action Program,
commissioner of regional and community affairs here in Alaska and
is, today, the president of Sealaska Corporation.

~ Mr. John Borbridge was, at the time of ANCSA, president
of the‘Tlingit and Haida Central Council. He has served as '

president of Sealaska Corporation and he is working now on a

book on the land claims movement in Alaska.

Mr. Roy Ewan was active in the land claims movement
and he is from the Ahtna Region. _

Mr. Frank Peterson, of Kodiak, has had a long involve-
ment in the land claims movement. | v |

Mr. Alfred Starr}:of'Nenana,7who-wa5'with.us theglast

three days has been active in the land claims movement perhaps

for a longér'time‘than~any person in Alaska and he... His
‘experience is, perhaps, without :equal. ,
'”ffjf“‘” ‘Mr. Joe Upicksoun, who will, I :think, be Jjoining us

later, was president ofwArCtic,Slope’NativefAésociationrat‘the

time of ANCSA.

Mr. Don Wright, who has;been*with us.the last-three
days and will, I think, be joining.us.again;‘wasﬁpieSidentlof
the Alaska Federation of Natives at 'the time of ANCSA.- 4

_ Mr. Fred Paul, whé has been‘with‘us:these'last three
days and will, I think, be Joining us-again,;folldWEd his father
in the cause of Native land claims and served as legal advisor
to a number of the organizations'that:pursued their claims in

the late"60s.and.early "70s.

So, having disposed, I think, of all :0of the preliminaries| -

perhaps, Walt, I could ask you, Mr. Walter Parker, 'to begin

with the discussion that we're going*to-ha&e.' '

‘MR. PARKER: Thank you, Mr.
Chairman. o ,
It seems strange, after all these years, to be back in
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. 727*'L” Street, Suite 201
Anchorage, Alaska 88501

{907)276 -0544



[

]

W 00 N OO ;AW N

o
— O

12
13
14
15
16
17
18
19
20
21
22
23
24
25

-295-

this familiar setting, sitting with my back to the audience
facing the panel, but I'm sure after a few moments it will seem
like I had never left.

The point that I tried to make in the paper, which I
won't even begin to try to cover all the points that I handled
in the paper... But the main thing was to try to establish a
very general and, as I said, make some tentative observations
about the scope of what was done in ANCSA and in the lands act,
ANILCA, to affect the future of 2Alaska Natives in their relation-
ships with the state of Alaska and with the United States.

And I think the main thing that I was tryiné to focus
on and kept coming back to is that, in using the conveyance of
land and the conveyance of monies through any institutions,
whether through-'the corporate institutions as we did in the
claims settlement, or any others, you're only affecting a part of
a person's relationships with the governments that he lives with
throughout his life in trying to define whether the existing
institutions can continue to play the.major role that many
thought theyv were going to play in defining the future, ox
whether we need.to think about any future institutional develop-
ments by the Congress or the state of Alaska.

I have not attempted in any way to expand beyond the
federal-state framework, because I think that's going to come
much later in this inquiry, any developments that may come up
in that regard.

It's... I'm going to skip all of the preliminary bit
dealing with how the lands were allocated and so forth. If any-
body has any questions on those, we can come-back to them. But
in approaching this, I tried to approach it from a very different
perception than that I had had when I was acting as either a
state or a federal official in dealing with these matters, and
went back to my own long-term relationships with many Alaska
Native families throughout the state and how I had, over the

Accu-Gype Depositions, Ine.

727 “L.” Street, Suite 201
Anchorage, Alaska 89501
{807)276 -0544




Ty
/ :

]

)

J !

C

1

—

S G

"
—

!
—

rﬁ 5 e (;_] R .‘“_"-:“ _

o

10
11

12
13
14

15

16
17

18
19

20
21
22
| 23,
24

25

W 0 4 o oA w

-296~

past 37 Years, and how I had viewed their particular priorities
just as they had developed in our personal relationships together.
And so the'list of priorities, as I developed them, on page five,
I think, is'very,similar to the ones ‘that were in Ms. Riordan's
previous paper but stated in:a-different’manher,"then taking
those priorities and relating the institutions that served those
priorities in the rest of the paper as best I could in a fairly
limited paper. _ ' |

As all of us who dealt with these two acts long ssince
realized, it is very difficult to take something as extremely
complex as what is represented within the geographical limits of
Alaska and.very.diversejpeoples«who live there and compress them
within a single act. That's why, of course, the lands act wound

up to be such a voluminousuand.cohtrovertedyandVextremeljf'

legalistic piece of Legislation, one‘which we're still working
our»way'through-aS'wefreg,indeedJ'workingfour'way:thrOugthNILCA,‘
'That points out the fact ‘that we will be 'dealing with

‘the results of ‘these two ;acts in i@ very intensive manner, at

least until the turn of the century,Tandrcertaiﬁly,vhopeﬁully,

in .a less intensive manner from then on. 3But the implementation

‘'of what was generated by both ANCSA and ANILCA is not .going to

be accomplished overnight .and needs that were:hoped to.be

satisfied there are continuing needs that are going to have to

be satisfied on a continuing basis, and the desires that were

created are not going to be satisfied overnight because the
federal and state government are :going to have to act as they
haVe.done in the past in soﬁe kind of comprehensive manner to
meet those desires :as long as ‘they have the:goﬁernmentalxrespon—
sibility for satisfying those. | '

Now, that's also important to,'therefore)'pay‘vefy
'real attention as to how those two governments are going to

satisfy those local institutions that are -set up to -satisfy

those desires, whether those be local governments or whether those

Accu-Gype Depositions, Ine. 3,
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be the corporations or whatever new institutions.

In any case, as I viewed the priorities, and I'll
briefly review them here, I've always viewed, from the many
Alaska Natives who I've known through the years, that the family
and village stability and protection were the primary priority
as they are, indeed, for any rational individual. And that these
... the difference being that village stability, for those who
leave and live in the urban environment, is no longer something
to which they can relate, unless they're lucky enough to live in
a very stable community or very stable neighborhood. But it was
a great advantage the Alaska Natives had, is that the villages
still existed and could still be related to as a primary insti-
tution. )} .

So the next priority was the education. of the young.
Once again, it is very different from... little different from
most people in dealing with their lives.

Next one, cultural rights, there is a somewhat of a
diversion in that those of us who live within the framework of
what is loosely termed the majority, or the... accept our
cultural rights for granted. It's only when you're in the minorit:
that you don't accept them for granted and have to make them a
priority, and dufing the involvement of the two acts, of course,
subsistence and everything that relates became developed as a
major need and desire that had to be satisfied over the long
term.

I separated land ownership and economic development from
village stability because that was simply recognizing that land
ownership is only one of the ways in which we achieve stability
in our lives and economic development is only one of the ways.
And, indeed, land ownership and -economic development..; I put
them together because, in the context of Western society and
Western law, they do go together.

The education of adults, which includes educating adults
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to a wider range of jobs, I listed as the next priority.

And the last, political participation in the state and
national government, and the caveat I inserted was that the
above desires in the village were a seamless web and there was

no conscious ranking, and the reason they needed to be ranked

-eventually was because of ‘the requirements of Western society and

Western law, which, because of'the adversarial relationships
in which the legal ssystem is cast .and the necessity of legisla-
tures and the Congress to create budgets requires a system of
prioritizatioﬁ, And so I'd like those things that I listed to
be viewed in that, that the prioritization is imposed and not
something that is desired.

I won't go 1nto the federal and state record pa*tlcu—
larly, except to point out that, in the past when the tWo
governments have operated best, they havevbeenvreasonable coopera-

tive despite all of the surface ‘furor .and bickering which went

on during the settlement act. There was a good deal of behind.

the scenes cooperation which most ‘people in this room had some”

sense - of and that it's necessary to retain that, and, you know,

stop the shifting of responsibilities back and'férth, which are
alﬁays~a part of the federal-state relationship in this country
but which seem to become more intensive when you get down: to
dealing with the needs of individuals.

I think the most important point there iS'that) in
the passage of ANCSAZA, the long~term applications of the fact
that the corpdrationﬂand the land ownership by the corporations
were institutions thaﬁ were governed primarily by.state sovereignty.
and contol, did not receive a great deal of 'discussion throughout'
the state at that time, and the implications for that since, of
course,'have,becdme very clear to :everybody who has to deal with
it, -and nobody knows better than Alaska Natives how the ongoing
attitudes and workings of the state bureaucracy can influence

their abilities to implement what was hoped for in ANCSA and in
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the ANILCA amendments.

And, in viewing the future, the immediate future of
the critical years after 1991 and the long-term future of the
next 50 years or more, there's a way in which I would hope that
most administrators and policy makers would view these. However,
neither the federal nor state institutions well lend themselves
to taking this particular view of policy development and if you
don't have a senior member in the senate who can... in the U.S.
Senate or in the state Senate... who can stay with you for a
long, long term, or a senior member in the lower bodies, in the
House... either the state House or the federal House... why, it
is very difficult to do it within the bureaucracy, because the
bureaucracies, of course, in most cases react to their four
year cycles. And if you don't find that that bureaucracy which
is supposed to provide continuity between administrations is work-
ing satisfactorily, why you probably should think of creating a
new one Or trying very hard to remake the old one in a better
mold, and the federal bureaucracies will be, in their relation-
ship to American Indians, and Alaska Natives will be discussed
very intensively later. But the role of the state bureaucracies
is something that, because it is very new and in which there is
not an intensive written history and not a great deal of documen-
tion of an analysis of how well the state of Alaska is doing it's
job in this respect.

In going through the priorities I probably missed some
of the institutions which I viewed as affecting and, hopefully,
supporting the priorities as I layed them out. In family and
village stability and protection, why the state offers certain
options in the first and second class cities and the boroughs,
which have been avail... which many villages have availed them-
selves of. And the federal chartered governments and organiza-
tions, the traditional council, the IRA council, are other op-

tions- that have been used intensively and, in many cases,
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simultaneously with the state options. And in achieving a
satisfactory relationship between those two and the senior.
bureaucracies which are supposed to support them, is the-key:

to a lot of successful resolution of the day-to-day problems

of Alaska Natives, or any citizen of the United States .or the
state of Alaska. And I think that it pays not to lose sight of
that as we get into long=-term developments, not to make any '
step rapldly which is going to cut off major support in edacatlon,
health, or any other place or any other area. And I think that
kind of care is being taken in most cases. But I think it's an

area .where we can concentrate a great deal more, .in which it is

possible to make substantial improvements in the way we.do
business without getting into major confrontation, certalnly

between:the.federal,and;state~government, and... or in. requlrlng
either major legislative action by either ‘the Congress or-the
state legislature. o o | '

In the «education of the young, I thlnk you know ~=it™s

one of the more :exciting .areas in Alaska at the moment, especxally.f,

in the rural areas. Thete are -so many thlngs g01ng on -out in “the
REAAs and the other .school districts in the rural areas that it
is very difficult ‘o keep track -0f them. Ihe-educatlonvof

Alaska Native youth an the urban areas is very much in & state

of flux at the.moment,ubut,l think that 'some of the thlngs that
have been done by the state of Alaska in this area have been

meritorious, obviously some things have not been. But I would

_hope that nothing that happens 1n the future would in effect,

turn off the support that was evinced for rural educatlon in

the past and which, hopefully, will develop. I mean, you XKnow,
in -something that is new, as what is going on in rural -education
in Alaska where the teacher corps, the long-term teacher .corps
that will, hopefully, serve it has not even been developed yet,
substantially, is something that we simply need to maintain our

past priorities :on and -enhance them.
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I think the... In comparing it as we have done in the
past to the education of Alaska Natives to that of Greenlanders,
Lapps, Canadian Inuit Indians and others, why maybe we can learn
a great deal from what has happened in those countries about how
educational institutions can operate in a separate cultural
context without being outside the mainstream of the educational
system in whatever country they operate. And there is an area
that I think the University of Alaska and everybody concerned
with education in Alaska could pay a good deal more attention to
than they have in'the past, not that they haven't paid attention
to it in the past but it's an area where a good deal more needs
to be paid.

Cultural rights, including subsistence... In working
out that over the long-term future and tying it to tﬁé future
of Alaska wildlife, Alaska fisheries, something that simply both
the federal and state government, if subsistence is going to
have any meaning, they will have to make it a true priority and
the acceptance of subsistence by the mobile urban populations
in Alaska is not going to be achieved easily. We all know that.
But the fact that there has been, as reflected in the action in
our... at the last election, has been some reasonable acceptance.
in some urban areas is, to me, a harbinger of some hope for the
future, that this particular element can be worked out so that
the utilization and regulation of fish and game in Alaska is
supportive of the cultural desires of Alaska Natives for the
long-term future. And it'was, without doubt, the most difficult
thing to deal with in the lands act. If we had tried to deal
with it, of course; in the claims settlement, we'd probably still
be trying to work it out. But it was possible to achieve some
legislation during the lands act at both the state and federal
level, and taking that legislation and fine-tuning it and making
it a living body of law is something that I hope will be much
more... continue to be much more of a political expression rather

Accu-Gype Depositions, Ine.

727 **L” Streat, Suite 201
Anchorage, Alaska 89501
49071276 -0644




]

[

T

T =

;}

T

| 1 I —
o e

-

-

W 00 N O U, A

10

11
12

13
14
15

1
4

17
18
19

20
21

22

23
24

25

—302-

than getting mired down in narrow legalisms, because I don't think
that Alaskan wildlife or Alaskan Natives can live with a narrowly
legalistic system over the long term as far as the control of
the wildlife. Usually, where that has happened in other locations,
why simply the wildlife and those who live closest to it have
suffered.
} ' In land ownership, the only point I tried to make there
is that land ownership within the Western confext simply gives
you rights to use of the land which are exclusive to,yoursélf
and that the ultimate sovereignty and actual‘ownership of the
land does the rest in the United States with either the state or
federal government. And, of course, we do have a good deal of
protection in that the government can't take it away from us
without -going through due course, but the government's legél
rights to the land when they want to use it are pretty clearly
expressed. And certainly in Alaska, the dialogue between all
citizens and the federal and state government ovei What-thetrights
of £hegprivate,land-owner;aré have been somewhat hectic and will
continue to be, whether the rights of the:private land owner are
those of Sohio :and ARCO or whether they're the rights of an
allotment owner of a five acre or 1lé0 acre allbtment. 'Thelonly
advantage being that he who can hire the largest legal staff in
our system usually has his land rights most clearly»expressed,
and that's the way it works in the United States and, indeed,
throughout everywhere that... where the system is based on ‘the
English common law concepts .0of land ownership which we largely
transferred in the ﬁnited~States. T don't want to make that
too simplistic. There's major differences between Canada and
the U.X. and the United States but, 'still, the basic concepts are
much the same.

In... Try to make a few points on land speculation, which
I don't view as being a problem for many corporations but which,

of course, for those who have close relationships with the urban
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area, how they will handle land speculation in the future will
certainly be critical to how their traditional lifestyle is
developed. At the U.N. conference on habitat, why land specula-
tion was identified as the greatest threat to cultural survival
in urban and urban fringe areas throughout the non-developed
world and will probably work the same in Alaska.

But I did make the point that Alaska Natives, in most
cases, are well-buffered from those forces at the moment. For
how long remains to be seen. If the state is true in its newest
population analysis that we have, indeed, acquired another 56,000
people in the past year, why those buffers may be eroded rapidly.

The education of adults is something that we've tried
in the past several years to give a good deal of attention to.
Several elements in the university, several elements in the
Department of Education, many of the non-profit corporations
have put enormous effort into the education of adults in Alaska
and all I can say in that is, you know, we meed to continue- it
and a great deal more remains to be done and we need to develop
means and institution which will make it as easy as possible for
all adult Alaska Natives, and, indeed, all adult Alaskans, who
need continuing education to get it, whether it's by direct
tutoring or telecommunications or any other means.

Finally, political participation in the state and
local government, that is something that is pretty clear cut. If
Anchorage, you know, they've got most of those 56,000 people that
came to Alaska, which they probably did, why that means that
they will continue to gain a House seat justlabout on a one-per-
year basis and, well, it will start declining because the per-
centages will change, and get a Senate seat -every four years
and that, of course, for those who's major interests in the
legislature are rural interests, does not bode well for the
future. But that is a driving force in policy in Alaska which
cannot be eliminated or looked around. The in-migration into
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~ 1| Alaska, we do keep some statistics on it. I think the most
\} 2 critical area is to just accept that the state of Alaska is

probably going to be a very attractive goal and that in-migration

[

is going to continue, and sensitizing new Alaskans to what has

ey

gone on here in the past, why the state operates the way it does,
and sensitizing them to the needs of Alaska Natives and to the
rights of Alaska Natives, both those expressed legal :ightszand
historic rights, which we've fbund difficult if not impossible -
to express in legislation, getting back to the rights of sub-
sistence and so forth..; sensiﬁizing thém'to that through the

—
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media, through our educational system, through every other means
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of delivering information that's possible is, to me, one of the

110 keys in working out a successful social future for'the:state'of

.

Andfworking out the relationship between‘coﬁservatism
12 and 1ibéra1ism,’1.don't,think that's near as impdrtant as-simply
13 working ou£7a7true-sensitiViﬁ?tBétWéen the urban and rural areas
14 in this staue;, And if I had it -all to .do over agaln, T would
begin worklng on that ‘much earlier 1n the game than we began 1t.

| So, in summation, it's ‘my belief that, you know, the

16 || state of Alaska is more of a key in the future than federal action

in working out the political and economic options for the future

g
| S—

15
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17
of Alaska Natives. Part of thlS is due to the fact that the

L =

18

-

state is simply going to have more financial resources available
19 || to it than the federal government is going to do to devote to
-Alaska's specific problems. And the other is simply that Alaskan
[ priorities, over the long term, will get lost in Washington as
‘5} 21 they have in the paét, and that it was a particular fortuitous

22 || circumstance of history -that the priorities came together as well
23 | @s they did in ‘the period between 1965 and 198l... Well, I

should say '66, when the land freeze was implemented, and in

[

20

[CR——
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24

;i} ‘81, when the lands act was passed. _
./ 25 ' I think that the United States is probably going to
g
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have itself occupied with a good deal of things that are much
closer to the seat of government in the next 20 years and it
would be far better served to impose institutions which we can
handle it without asking the Congress for too much relief or,
if we do, why, making it easy for the Congress to act by having
our act better together at home, certainly, than we had it in
the past in dealing with the major legislation of the past.

And I think that's about all I would like to cover at
this time, having covered just about everything I can think of.

(TAPE 13, SIDE B}
MR. BERGER: Well, thank you,
Mr. Parker.

When I was introducing you all, I introduced those who
we were expecting, and Mr. Johnson, chairmah of Bering Straits
Regional Corporation and chairman of the Alaska Federation of
Natives, has arrived. And, Mr. Hope, I apologize. When I was
introducing everybody, I had become so used to seeing you there
that I neglected to introduce you and forgive me. Mr. Hope is
well known to you all, president of the Tlingit and Haida
Central Council and co-chairman of the Alaska Federation of
Natives. And Rosita Worl and Chuck Smythe are working with the
commission, and David Case will be arriving later. He teaches
at the University of Fairbanks and is giving legal advice to the
commission.

I've told Byron Mallott and Guy Martin that I would
ask them to follow Walter Parker, and before they do, might I
just ask you to consider some questions that have arisen in
my mind, and I'm not suggesting you should address these but
you might want to say something about them later on.

I know that some of you were engaged in writing ANCSA
or ANILCA or advising those who were writing ANCSA and ANILCA,
and you might comment on what Walter Parker said in his paper

about choosing fee simple as the form of holding land tenure and
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the institution of the corporation. Mr. Parker says thét these
are the two principal institutions of Western capitalism. He
let the matter -drop there. Is there anything further anyone
would like to say about what that may express regarding Congress's
intentions at the time? ‘

I wonder if you hight also consider... When We began

this morning, I indicated what the strengths of ANCSA clearly

were and what the weaknesses as with the advantages of hindsight
people now see them. That is,-the'transfefability of shares...
I'm not suggesting that is a weakness. That was a deliberate
choice made back in 1971 but it is a matter of great objection
in the villagés, as far as I can tell.

The liability'to state income taxw...state,property

tax 20 years after conveyance@..vAt-the time, what was. the:purpose
”ofwmaking*theéghareSQtransféfablewaﬁterw20uyears?“;Perhapsqyou_A‘Mﬂ%:[l
‘might also indicate whether the p0551bllty of .a 'state property |
tax being levied 20 years after conveyance is-a real p0551b111ty..

Does ‘that really constitute a ‘threat to the contlnued possession

of these lands, assuming theyv're not by the land‘banklng,arrange—
ments or some other means immunized from tax.

What were the advantages .as then=pérceived,of these
features and how are they viewed now? And you might also comment
on the fact that the only persons entitled to issuance of -shares .
and to be enrolled in the corporations were the persons living,

I think, at December 18th, 1971. ‘That, as I told you earlier,
is a subject of great concern in the villages and was a subject
of great concern to all who sat around this table the first three
days of the week. Wthwas that done? What,were‘the adVantageS
as then seen?

. I appreciatelthat;many of these things occurred as a
result of compromises that were felt to be... to be altogether
appropriate, and no one is suggesting that they were not. Some

people must have thought, "Well, this is a good idea. Let's do it
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this way," and why was that?

And the other point that Walter made... Walter Parker
made, and I was startled by that figure in the paper last night
about 56,000 people coming to Alaska in 1983, which means the
Native population, even though it's growing, becomes a smaller
and smaller factor, and what are the implications of that.

Well, perhaps, Mr. Mallott, we could turn now to you and
have your thoughts?

MR. MALLOTT: Thank you, Mr.
Chairman.

I appreciated reading Mr. Parker's paper, having had
the opportunity and the honor to have worked with him on a
number of issues like these in the past. The issue of dealing
with the institutions of the claims settlement act is critical
to any consideration of what the act is and what it means and
where it is at at the current time.

If I could characterize it, at this moment, first
backing up by saying that, for all of it's difficulties and for
all the problems and flaws that we see, that ANCSA is very much
an opportunity for Native people still and that it is our
task, as Native people, to create or seize the moral imperative
to deal with those issues and develop the responses and the
mitigation and the opportunities ultimately ourselves, and that
there must be the assistance and the>acquiescence and the par-
ticipation of other institutions in order for us to achieve that.
But the important point is that we have done it before and I
think that we can do it again. But I think that what we must
get back to is being able to recognize our obligations in the
sense of a moral imperative as opposed to some fix-it of a
piece of legislation that we have lived with for these many
years.

Looking at the federal versus state obligation, if

you could characterize ANCSA as a group of people sitting around
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a table with a deck of cards and people oh one side of the table
having been told, "Here is your opportunity'tO'create.éomething
for yourselves and to control your own destiny and the way we
achieve it .is by playing this game,” .and Native people on one
side of the table and Uncle Sam was on the other, well, in my
judgment, we have unfinished business with the federal government
because Uncle Sam slipped the winning 'ace up his sleeve.

In Walt Parker's paper, in his summation, he mentions
that, for example, referring to the people of Tununak who are
one of the most remote groups and villages in Alaska, "The sole
assurance isih'the relationship of that 'small band of people
to that piece.of earth théy have ‘made so uniqueiy their own." Well,
I submit 'that, ﬁnder'thefcurrent-corporate circumstances;.that.~

land is not their'own,xthat, as. a matter of fact, ’ﬁhey do-not

‘have  ownership—of-that-land. --The -ownership-of that -land . is .. . [ "

vested in corporations and the obligations .and ‘the function of
the co:poratlon,qulylmately,4ls to use ‘that land for different
purposes fundamentally from‘thegpurposes?thAt?the'peoplegaf
Tununak ultimately~acquiesced in the corporation acguiring that
land. And I think ‘that that is ‘something that we have to deal.
with. | S _ s

In the institutions of ANCS2, the corporations, and
the question of sovereignty, we have mentioned several times, or,
it has been ébrecurring theme thus far, that sovereignty was not
an issue that was dealt with. And while ANCSA, in the preamble,
speaks quite clearly to such issues as not'deéiring to create
continuing perpetual racial institutions, and ANCSA was clearly
meant to propell Native people into the mainstréam,“and to use
mainstream-kind of institutions in order to exercise self-
sufficiency and control over their own destinies, as I said, I
think Uncle Sam slipped an ace up hié sleeve.

And here's where I think it happened. The institution

was the corporation and the corporation comes with a lot of
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baggage. It also comes with incredible opportunity, and I want
to emphasize that because, when we get into conversations like
that, we usually spend a whole lot of time emphasizing the nega-
tive. But if, ultimately, Native people are to achieve the
status that they aspire to, they must have economic strength in
some form or another and they must exercise that on an institu-
tional as well as an individual basis. And in ANCSA, we have a
very unique opportunity to do that, in my Jjudgment.

However, at the time of ANCSA, as we've discussed before,
there were created expectations which have proven clearly to have
been beyond the capability of any single institution to be
meaningfully responsive to. In addition, because those expecta-
tions flowed from ANCSA, the institutions that were created by
ANCSA became the focus and the measure by which the aspirations
of Native people were viewed against. 2And, of course, no single
institution can do and be responsive to that level of expectation.

The expectation was created and then the opportunity
to meet the expectation through the institutions was thwarted in
several major respects, and for mostly very good reasons, to
achieve democracy, to allow Native people at the most remote
level to participate in the claims settlement act. But that
billion dollars and that 44 million acres of land was spread
among more than 60,000 people on a per capita basis, partially.

It was spread among over 200 corporations and, ultimately, on
an individual basis it made any near-term opportunity to meet
the expectations virtually impossible.

The business of sovereignty, to get back to it just
for a moment... The issue was left on the table, but with the
institutions that were created, and I guess, speaking for
myself, I did not see it clearly at the time, but while sovereignt;
was essentially left and not addressed in any four square sort
of way except by the references that I'd made earlier to trying
to develop and utilize these kinds of institutiomns... If, at 1991,
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these institutions don't do what Native,people'want them to do,
we will have lost sovereignty as a practical effect of ANCSA.
That is, we may still exist as Indian people, we may still have

the values, we may still have aspirations, we may still maintain

ll.a unigue identity, but the institutions that were created and

the monetary and land settlements that was established will have

reached a point wherein Native people wiil.have lost a very '

incredible kind of opportunity and, in my judgment, that would

be a very, very severe blow to the aspirations of Native people

as far as soverelgnty... may have levers and power to really ’

manifest itself and to be meaningful over a long period of time.
And to get back to the Tununak ownership of land,:people

who reside on'the;land.may feel that. that land is buffered;, -

to use Walt's phrase, and it is and it has been. And I think

settlement act, is that from day one, corporations have had the
Qppbrtunity,«and in ‘many insﬁances the. .economic imperative, to .
divest themselves of that land and¢they,have‘ndtw' And.these

many years after the implementation or -after the‘passagemof

the claims settlement .act, wvirtually all Native lands.thatlwere
conveyed and are still being conveyed under ANCSA are still in
the posseséion and ownership of Native people; but in an insti-
tutional sense, those Native people who feel that that land is
theirs and that the corporations are merely stewards, to use a
phrase that Mr. Borbridge used yesterday, .and that our obligation
is not to liguidate, our obligation is not to create burdens upon
the land from economic use, what Lhe corporations .are and what
they must do if we continue on our course is very much different
from that. And those people in Tununak, while they will have
some opportunity to make a judgment at 1991 if nothing is changed
between now and then, on the surface estate of their land, will
have no say, at least will not be able to have the ultimate say,

in what happens to the subsurface estate of their land.
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And as I said yesterday, Mr. Chairman, if we proceed
as we are to 1991 with Native people and minority people, generall:
being in a position where, again from my own perspective, public
policy is creating a circumstance wherein minority and economicall:
disadvantaged people are being presented with fewer opportunities
in terms of broad public policy for advancement than was the
case in the mid 1960s and that we cannot expect the kind of
significant social and economic advancement that we have seen
during that period of time and, to some degree, subsequently,
that 1991 is not really a choice because the people do not have
economic freedom. They cannot make a free economic choice.
And I think that that is a very major difficulty with the

institutions of ANCSA as we look at 1991.
The question of what these institutions are and what

they can be and where they've been and what... most importantly,
what we expected of them at the time, is also, in my judgment,
very different from our expectations at the time of ANCSA.

2nd, again, I speak only from my personal feelings and -sense

at the time, and those were that we had the opportunity, and if
you'll recall, those of ybu who were there, ANCSA at the time
and subsequently, has been characterized as a major social and
economic experiment, unique in the annals of U.S. history. I
bought that concept and I_thought that the corporate wvehicle,
the legal corporate structure, couid be used to do more than
traditionally it had done, that it could be more than just an
economic institution, that it could influence by our having
control of the institution, political and social and other issues
beyond just the economic. And, at least my exberience subse~-
guently has been, that is very difficult to do. Corporations
demand an incredible sense of discipline and economic focus in
order to be competitive on the business side. And the utiliza-
tion of corporate assets require that almost all of those assets

be employed in some sort of economic kind of activity, and
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the demands upon the management and the policy—makers of those
institutions are so much demanding of continuing in almost pure
focus on economic and business kinds of activities, that, over
time, other priorities and other obligations, if you're not
careful, begin to fade. And, in my judgment also, that is a
difficulty that we face as a people.

- However, I would once again ‘qualify, or at least present
the caveat, Mr. Chairman, that the corporate institution is not
the answer to our problems and, if we do it right, it can be a
very, very incredible option and opportunity for Native'pedple
in the future to obtain'eéonomic strength. But so long as the
land... which most Natlve people at the time felt was given
to the corporatlons as stewards for some long-term, Native-
oriented, subsistence-oriented, tribal-oriented, cultuﬁaiiv-

I thlnk.we have.a.major dlfflculty because.at.l99l, as I 'mentioned
before, if you sell your_Stock;myou'sell;your land. vAndefcan
fecall, you know, one of :the battle cries in ‘the -days of 1éhd
claims was, "Take our land, take our life," and ifiyoﬁ can
move ‘that into ‘the future} you might be :able to, at this point,
say, "Take our stock, take our land, take our“life,™ and I think
that that is one of the dilemnas that Native people are facing
at this point as we look .at continuing implemehtation of ANCSA.

But having said that, Mr. Chairman, I think that it's
important to point out, as I did, that the corporations, for all
of the pressures upon them, for economlc success, have retained
ownership of the land, and they've done it because of the strong
sense that they are stewards. But=the-quest;on becomes, how
long.can that be maintained with the.businesssand legal impera—
tives and obligations that corporations, as institutions, have
upon them? ' '

The question of whether the state or the federal

government is, ultimately, the proper form or the... the political
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institution for the most significant relationship for the future
of Native peoples is, I think, very much an open one still
because, you know, we are faced with, in this decade, declining
state revenues. Unless we find other sources of revenues of a
very substantial nature... and I'm not talking about the need
for state funding for the sorts of purposes that a lot of people
guickly assume when Native people begin talking about government
and it's ob;igations to Native people. I'm looking at it in
broader public policy terms because what has happened at the
federal governmental level in the past several years with the
major reprioritization of federal spending, could very well happez
in this state. And as we look to issues like subsistence, as

we look to governmental issues such as Mr. Parker raiged, and

we juxtapose what might result from state public poiiéy in the
next decade... when we juxtapose that against the aspirations of
Native people, I think that it gives us... or, it should give

us pretty substantial pause€.

The thought that Native people might be asking for
something outside the purview of ANCSA through the work of this
commission, the work that the Alaska Federation of Natives has
undertaken for the past three years and is continuing on looking
at 1991, the efforts that corporations, themselves, are involved
with trying to come to grips with the issue of 1991, that these
efforts are somehow outside the scope of the game, that, "You
people got what you got and what do yoﬁ want further?" is not
appropriate and, as a matter of fact, is also outside the

.spirit of ANCSA. Because built into ANCSA, itself, were several

opportunities for adjustment to the legislation as it affected
Native people in its implementation. There was the 2(c) study,
there was the 1985 study, and the clear intent was that we
would look at ANCSA at certain periods and see whether it was
doing what it was meant to do and what the Native people wanted

it to do.
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And, of course, Mr. Chairman, és I mentioned yesterday
and was pointed out by others, was_thaf a lot of doors had shut
from 1966, when this began, to 1972, when the 2(c) study was done,
and I think will be shut again when we look at the 1985 study,
in terms of public attitudes, in terms of public policy, in terms
of governmental priorities. And I think that that makes it all
the more incumbent upon us, as Native people, to spend a lot of
time looking at these institutions that ANCSA has icreated and
with which we have lived, and in the spirit of a moral imperative,
as I say, and in the spirit of unity, look to how we can make it
more able to deal with the aspirations and needs of Native people,
and to do that in the time frame that allows us to respond posi-
tively and in our own terms to what otherwise could be a very
significant difficulty if the choices have to be made in. 1991.

Thank you. '

, MR. BERGER: Thank you, Mr.
Mallott; e ' L e _ e i

‘Might I just suggest"that,viﬁléhativery thoughf%ﬁl
presentationszarisé, but two of them occur to me and since this
méy come up again over the next three days, I take the liberty
of mentioning it now. Mr. Mallott suggested that the corpora-
tions may not be the appropriate vehicle for holding and managing .
ancestral lands. That 1s, lands that Native people want used
and dedicated to subsistence uses. If they are not, then what
sort of vehicle is? '

During the first three days here, it will not come as
ahy surprisé td-anyone,‘the suggestion that IRA councils or
traditional councils should be the wvehicles for holding‘the land
came up. I suggest that that, no doubt, deserves some investiga-
tion. But it also deserves every good look to make sure that,
as Mr. Mallott said yesterday, you're not exchanging 6ne set of
problems for another set. And we have Native leaders and

scholars from the Lower 48 coming here next Tuesday for four days
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to talk about their experience in the Lower 48 with IRAs.

Mr. Paul, who has extensive experience in these matters,
made an appeal for IRAs and I'd like those of you who wish to
do so to teil us the disadvantages you see in that kind of arrange-
ment. You might also tell us what other possibilities there may
be, if you accept Mr. Mallott's premise.

The other point that Mr. Mallott's presentation gives
rise to is that, if the corporations are shorn, so to speak, and
divested of some of their land and it is turned over to some other
entity, traditional council, IRAs, whatever, then that, presumably,
weakens their economic position and the political influence that
flows from that. And that's a consideration. There's all kinds
of questions bound up in that but perhaps you'd park it in the
back of your heads and we might be able to address it a little
later.

I'm going to ask Mr. Guy Martin to follow. Yes, you're
over there now.

MR. MARTIN: Thank you, Judge.
I'm not sure that it's the best idea that I follow Byron because
I felt like he was reading from my sheet there for a little while.
I know we share a good number of these ideas and let me just
first say, because this is my first day here, how nice it is to
be back and be associated with this whole issue again and with
some awfully good people, some of whom I haven't seen for a long
time.

Rather than try to go over some of the remarks that
Byron made with which I agree, let me try to supplement them in
some ways.

The thing that came to my mind first of all when I
started thinking about your mission, Judge Berger, and the mission
of this commission was to try to put the settlement act in some
perspective in this year, you know, standing as it does several

vears away from what everyone regards as the next major event in
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the development of the law. And although it's an obvious thing
to say, it seems to me it's important to realize that the settle-
ment act has escaped the fate that many other Indian laws have not

escaped, and that is that it has never been a static law. And

for those who work with the Indian law regularly, and I'm really

not one of those, but those who do know that they are among the
most difficult to process in Congress, the most contentious,
the most likely to break down and stalemate. Yet, from the very
beginning, the Alaska Native Claims Settlement Act has never
become such a law, and I think it can be said with absolute
certainty that there were those at the time... I'm sure that
everyone 1s probably mulling over the name of Wayne Aspinall in
the back of their mind when I say that... absolutely intended
that the settlement act be passed and never raised again, that
it would create a set of immutable rules for the future of Alaska
Natives and it would not be revisited except in the most serious
of circumstances. '

So what happened at the time is that ‘some people
walked away from that law, I think, believing that it was locked
in time, it was a statute that essentially set the ground rules
out and that would be the conditions under which Alaskad Natives
would make or break their future. What we found, obviousLy,
is that the later amendments, and there have been several, have
been absdlutely critical in not necessarily disclosing flaws in
the act, but simply addressing problems that were not easy to
fully unde:stand at the time the law was passed, and while there
has been a change each time thé law has been aménded, that the
Natives are coming in and changing the rules or someone else is
coming in and‘changlng the rules.

In fact, the problems that have been addressed by and
large have been serious issues that have been discovered through "
experience in intervening years and things like the land bank |

and the subsistence provision are fine examples of addressing
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those kinds of issues. In the future, we look out there and we
have to deal with the taxation issue, submerged lands issue, the
stock alienation issue and all the others that many of you know
so well,

The important thing to say is that, while those are
tough issues, all of those we're discussing, they're very much
on the agenda. They're live issues and they're capable of being
solved, and I think the people who consciously sought to make the
settlement act an open, dynamic, living law ought to be commended
for doing so. And there were some people who took a particularly
active role in pressing that point particularly.

I might say that the same kind of logic is clearly
going to attempt to be applied to the Alaska Lands Act, which
deals with the conservation units in Alaska and all of us will
probably have to face up to the issue of whether or not we try
to lock that act in time or not.

In terms of the issues that have been raised and the
change over the years, I would just observe that many of the
issues which we now regard as the serious make-or-break issues
for the Alaska Natives were certainly not discussed in detail
at the time the initial act was passed and some of them, at
least in my recollection, which was sort of a junior gatekeeper
for one member of the delegation, were really never raised in any
serious way. And I suspect that by and large those issues were
not raised because they really weren't understood and weren't
known. I've tried fairly hard, but on my best day I find it
very difficult to construct any kind of a conspiratorial theory
with regard to the corporate form that's used in the act, or
any of the other major ingredients of the structure which was
established. There are stories that many of us know as to how
some of these provisions got in the act or how we think they
were affected in the act and I'm sure we can tell some of those
during our sessions. But I cannot create any evidence that makes
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me believe that there was anything more serious than a lack of

knowledge or foresight in creating that structure.

The best example of the issues that were not well known‘

or not well thought through and, cértainly, not well discussed
as far as I'm concerned are all the issues that relate to village
power and the place in which the vil... the;place‘the'role‘that
the villages would play in the future of this new structure that
was being created under the terms of'the:settlement. And I've
told this story before and it's only the personal recognition of
one person working in a reasonably good vantage point for one
member of our delegation, and it was that in terms of your
guestions with regard to how fee 'simple in the corporate form
was adopted and some of the other structural aspects of the act,
the issue of regions versus villages and the iséue of fee;yersué

trust land, for instance, was simply not raised very much in any

‘0of the hearings... It was probably raised at... It was probably

raised to some extent because I -think there were :witnesses that

talked &about it;.but'it:waS’not,raised in’a?high'profile*way

in any of the hearings or major discussions of the act so far .as

Iirecall in 1970 and '71. <Now, I feel confident, not too much
before that. .

At ‘the very end of the consideration~of the act in '71,
as it sort of wound down to this climactic :enactment, there was,

I perceived, a very pronounced growth in attention to the village

- issues and a very pronounced growth in advocacy of the trust land

issues and a pronounced growth in the intensity of village
advocacy in Congress, and by that I mean people jﬁst‘started ‘
showing up in greater numbers wanting to talk about those issues
and they were not a part of the representative hierarchy of the
AFN at that time, nor were they really'felt to be, you khow,
sort of dastafdly interlopefs@ fTheY'were simply there, talking
about, asking.about and advocating village issues. And that

discussion, essentially, was snuffed out. Now I mean that not
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perjuritively in the least. It was essentially ended by passage
of the act. And the act passed, really, as that discussion was
starting to develop in a much more significant way.

Had the act not passed and, in some respects as many of
you know, there were many, many chances for it not to pass in
1971... Had it not passed that year, I suspect that, had we all
been dealing with it in '72 and '73, that the issues of the
village role and the issue of trust ownership of land would play
a significantly greater part in the passage of the settlement
act. And I'd be very interested to hear if other people had a
similar or completely different experience.

The other issue that's been discussed and it was on
my agenda to mention, although it was certain to come-up, is
this issue of the corporate structure. When I look back over this
same terrain that Byron described to try to appreciate what's
happened with the act over all these years, the most striking
feature of the entire experienée to me is the perfection with
which the corporate structure has been established, not only as
a management form but as a kind of mentality, a kind of identity
that has been infused into the settlement and the way in which
the settlement's been realized. Again, this is where it's most
tempting to try to devise some kind of a conspiratorial theory
that someone thought that this form would somehow be good for
unquestioned and unfettered Alaska development in the future by
essentially tying the Natives to a series of corporate forms.

But as I say, I don't think there's any case to be made
to that. To the contrary, I think that what happened, Judge
Berger, in answer to your guestion, is that, among several forms
which were considered at the time, that was considered the major
and best alternative to others, many of which were not discussed
in great detail. But the major form, which was certainly on
view as the alternative, was the experience of the Lower 48
reservations and trust relationship with the federal government.
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And so people sort of internalized their feelings about that, had
views about it, many of which were not discussed in detail in

the hearings, and decided that as the best alternative, the
corporate structure was the alternative to choose.

It's probably also importanf to say, and certainly all
the people in this room know the dynamics of the time, that what
you had in 1968 or '69 or before was a claim, a massive claim,
which was certainly being perfected, not only in teims of
developing a legal case for the claim, but it was being perfected
in the sense that a.growihg'body of public knowledge of the
claim, public acceptance of the claim and sort of general

momentum was being gathered, particularly during the latter part

of the "60s. There's no telling when that claim might have

been settled absent other external developments. Certainly, it
would have'been,pressedxahd it would.haveAbeen'moved forward,
but,there‘s nO«aoubt,.aS~everydne knows,“that*the discovery -of
oil and the,potentiél ofzbﬁiiding'the;Alaska'pipelinefand:the
land freeze and all of the elements that went into forcing ‘that

choice created a situation in which .a ‘bargain could be ‘struck.

And as I see;it,:that}bargain~was*onéeessentially in which ‘the
Natives‘were_presentedfwith a series‘of:alternétives:td settle,.
most of which revolved around the central ideavofvchangihg'their
.claims, which were non-productive resources in the present sense,
into productive resources. That is, land owned in fee simple
and money to develop that land and a structure which permitted
them to develop it. A ' o

And looking at the movement of non-productlve,
economically productive claims, into productive ownerships of
various types. .and structures of various types, the corporate
fee simple model, which Walt cbrrectly.says is sort of the
foundations of Western capitalism, were chosen simply because
they -were the foundations of Western capitalism, and that's a

real good reason if what you're doing is trying to create
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productivity.

Having said that, I join with Byron in lamenting the
baggage that comes with that and sort of admiring the perfection
with which that corporate structure has created not only what
it should have done, that is, an efficient way to manage resources
and develop them and, hopefully, return a fair return on capital
to the holders of the resources, but it, I think, has infused,
in many cases, the entire community, an awareness of the community
with an identity which is not simply a secondary or complimentary
identity, but in many cases a dominant and in some cases sort
of an exclusive identity for dealing with issues that may be
Native issues.

And I know that, from time to time, Byron and a number
of others from the Native community have spoken out on this and
spent time trying to think through how you deal with that and
maintain the central values of being a Native at the same time
you're doing what corporations are supposed to do. And I think
you're right in identifying the fact that, in corporations, non-
economic actions are certainly permissable but they are always
second priority. I think that's the best way to see it. You
can't make them first priority and succeed. Even ARCO guits
giving money to the arts when oil prices go down, and they're
very honest about why they do it. They don't have any extra
money to do it. They'd rather use it in their drilling program.
It's just that simple.

To mention two last things in brief, one of my passions
over the years, as many people here know, has been the Outer
Continental Shelf leasing program which, as I see it, is essen-
tially an issue in which the federal government is pressing a
relatively agressive leasing program in the state, basically in
response to an industry which wants, and understandably wants,
acreage for drilling. And they will press for as much acreage
as they can get. That's their job. They're corporations.
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The federal government has generally been responsive
to that and they like the revenues that that program brings in.
It‘s_the biggest single producer of revenue for the federal

government except for taxes. I think the .corporate structure in

ANCSA has, to a large extent, affected the way in which not only-

the Natives but the state has dealt with that issue in the

sense that, alone among all the coastal areas of the United

States, and by that I mean the California area, the New England
area and the sort of Florida area... and I exclude the Gulf,
which is sort of a previously developed area in which offshore
leasing comes somewhat comfortably... Alone among all the
undeveloped areas, Alaska's been singularly unsuccessful in

creating any kind of a unified position,'not*toioppose'that

program but to modify it and to moderate it and to win..changes.

(TAPE 14, SIDE A)
MR. MARTIN: And I think -one

of the reasons for that is that Alaska Natives have not been

particularly unified in going to the federal government in

Support of a governor or in support of their .own interests
simpiy tofseek'modifications»which are in. their interests. .
Almost all of the fights, including ‘the fir;tfone\that-was
made which was feally by Yakutat and Sealaska; have been
made pretty much as a singular effort by a village or by
a corporation, and I simply throw that out as a case study
of the way that I think a major resource development decision
for this state and_perhaps a maﬁor-environmental effect on this
state and, certainly, a major socio—economic'effect has essen-
'tially non been dealt with well by the Natives, or, I would
suggest, if I may for just a second, not dealt with in their
cumulative self-interest as well as it could be because of the
kind of broken up corporate:structure that they have.

Finally, let me just say one thing about... all of

these really address Walt's paper but one thing I think vou said
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in your paper is very valuable for us to keep in mind, and that
is that, even with the difficulties of the corporate structure,
I'm obviously saying it's going to be a hard one to move away

from and, maybe, not even an appropriate one to move away from.

I think you've done a good job in your paper pointing
out the options that are still available within that structure.
That is, in something as important as the land management issues,
there are a wide range of trust arrangements possible which could
accomplish exactly the kinds of objecti&es that people say they
want from the reorganization under the IRA.

There's a possibility of making, you know, making
changes in Congress or in state law which allow Native corpora-
tions do to a whole host of creative things with their land
which would solve many of the problems of alienability and
speculation that you mentiomed. And they, obviously, have the
primary choice whether to keep or sell the land, as Byron
points out has been exercised well and responsibly.

The issue, of course, is whether or not they will do
that or whether or not they have... They speaking of the Natives
cumulatively... have a one-shot opportunity to go to Congress or
somewhere else and in one moment of unity among the corporations
to create a new approach to this whole thing, or whether or not
they can, over the years, develop a... we can, together, develop
... they can develop and gain support for, maybe is a better way
to say it, a series of actions which corporations can take which
accomplish all those same ends. And I think your pabper does a
nice job of saying that, in many respects, they have most of
the power in their hands to do that right now.

The question is, with this corporate identity which
seems to be pronounced, they will do it or can do it.

MR. BERGER: Thank you, Mr.

Martin.
Mr. Dave Hickok, maybe you could give us your views?
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MR. HICKOX: Thank you, Mr.
Chairman.

You know, we all look through different windows on
history and, indeed, every people from the Chinese on down have
tried to rewrite history, .some with various success and some |
with none. .

I liked many of the comments that Guy made in placing
a perspective on what's happened here. 2And I'd like to add a
couple of more points of perspective, if I may, as an introduc-
tion. ,

FPirst, the institutional and legal regimes that we're
talking about here do have a foundation in our history. It was
Justice Marshall, in the 1790s, who really set the framework for
how the United States would deal with indigenous peoples in the
wéstward'expansion of ‘the country, and those were onlytgftfhree'
things, by war, treaty, by purchase or compensation. |

Now, as ~the United States swept_Westward‘and'northward‘
ftofAlaska;‘threekforceS‘wéré in effect,':Oneawas'therforCe‘of'

westward expansion, .economic growth, dominion, progress, greed,

if you will, certainly development of resources .and et cetera.

‘ The second was the rising ackﬁowledgment across the
country,‘that culminated here in Alaska, finally, with ANCS2,
but which actually did not culminate because some of the results
here have gdne back East to deal with the Passamaguoddy and

the Shoshone and so on, but, nevertheless, that .aboriginal
rights would be resolved.

And the third was the force of science and conserva-
tion. These three forces north finally came into very close
interaction here in the past 25 years. Statehood was certainly
the culmination of westwérd,expansion. Aboriginal rights .and
indigenous peoples rights in ANCSA came shortly thereafter and,
followed by that, were the resolution of those scientific and

conservation interests. that had also begun in the 1%th century,
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and all three of these forces came together in the past 25 years
in a trilon of interaction and activity.

Now, given that interaction of those forces, I think
it's important to say, on the basis of some of the comments of
the past few dayé, that no individual over the whole period of
the development of ANCSA was involved with every phase, not a
single man, living or dead, or woman either. There were seven
phases of ANCSA, as I see it. One was in the 1940s and '50s when
there were a few bills introduced. The other was that brief
flurry of activity in '62 to '64 when the folks in Fairbanks were
creating the... Al Ketzler and the rest were working on bringing
people together and Howard Rock was beginning his activities.

And then the most significant thing of all happened.
There was an earthquake iﬁ this state. That earthguake was the
turning point of the Native land.claim movement, whether people
realize it or not. Arising from the earthguake there was the
most... a very unigue report to the president of the United
States. It is very, very little-known and, indeed, a very rare
document to this day. In that report, one of the authors who's
here today, Joe Fitzgerald and Doug Jones, wrote a report to the
president on the economic prospects for Alaska. That report said
in part, there can be no economic progress in Alaska without
the settlement of aboriginal claims, and that was a turning point,
without any question, in historic terms.

Now, as that happened, another very unique and historic
event took place. For the first time in American history, a
chairman, a very important chairman, Chairman Jackson of the
United States Senate, Secretary Udall of the Department of Interio |
and Joe Fitzgerald, who was the chairman of an independent
commissionvwho reported not in any bureaucracy, but rather to

the full cabinet-at-large, made an agreement and it's only about

It basically says that the Federal Field Committee would
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1| do the study, Interior would.pay for it, and the Congress would

( 2 || act qpén it. And no other time, in my recollection in national
E history, has that ever taken place.

(W 3 From 1964 then, particularly October of 1964 when the
o 4 |l Field Committee came in being, until 1969, there was an activity

f} 5 where most of the substantive work on Native land claims centered
EF , in that committee, and in the dialogue with the Native community
H(WI ,6 and in the Congress that was created. Following the paésage of
,[ 7 I think this... Bill van Ness might correct me... I think it
: g || was the second version of ANCSA in the Senate, the House dialogue
:[W heated up in 1970 and 1971. And that was really a period of

iF’ S negotiation. S

LI 10 Then, from '70... basically, January '72... to.'76 was
o 11 || the first period of implementation on ANCSA and '76 to '84. a
'%J 12 second wave of implementation. I point again,-in those seven
- || periods, not a single soul, living or dead, 'worked in all of
¥(} . 13 | those-phases ahd'all of“fhose activities, so 'that the perspecfives,,
ft' 14 || the windows from which all of us loék,;are‘c01ored‘by what we
;{} 15 ‘worked on, and.then they were manipulaﬁed and massaged by others
;LJ who followed. And that really is the evolutionary effort, the
T v16 evolutionary process, that shaped ANCSA entirely. '
'[J 17 ' Now, the one thing that I think needs... another bit
i(} ' 18 of perspective that needs emphasis, the Native land claims act
L ' was and is an act of compensation. It is true that there were
‘?FW 19 || social and economic aspects as corbllaries, but it is primarily
“LJ 20 || an act of compensation for lands taken Dy the United States.

: This was the redress made to the people... Native people of
ffj' 4 Alaska in money and in land returned.

| 22 - Now, I think it's important to realize that the insti-
:{J 23 | tutions of the act were not only social and economic devices,
7’ 04 but they were also thg recipients of the compensation. They
;f‘ , were created to receive the compensation. The... Many other
hLJ 25 recipients of the compensation were considered.
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There was, for example, as others point out, the Lower
48 experience of reservations. There was also considered
termination, which was a process of the times, in the Menominee and
in the Klamath termination. There was also considered the IRAs,
despite all the conventional wisdom around here that IRAs were
not considered. They were considered and they were rejected
primarily on the basis of the trusteeship relationship to IRAs.
Native people, at the time in the early '60s, wanted the BIA and
the federal government out of their affairs, and so there was
consideration. There were only nine IRA corporations in Alaska
in 1966, and since then, there's been a slew of them created.

Now, I'd like to raise one other pOlnt in these terms
of reference. There is nothing in this statute that prevents
the Native people from realigning, themselves, their institutional
structure 'of their assets once they've received their assets.
Think about that, some of you attorneys, because once the cor-
porate assets... the transfer of the federal compensation has
taken place to any corporation, that corporation can realign its
assets in whatever way it wants to.

Now, there has been talk also of the word sovereignty
and that that was not addressed. Sovereignty certainly was
addressed. Now, sovereignty is a much ill-used word in this
dialogue. Sovereignty... There is only one sovereign in the
United States and that is the federal government. When folks
talk about sovereignty in the terms of Indian reservations, all
of the powers of the federal government are not delegated to
Indian reservations. There is a trusteeship, there are all kinds

of hooks on the three forms of jurisdiction that make up

sovereignty, which are proprietory jurisdiction, legislative

jurisdiction and judicial jurisdiction.
Now, while it may be true that parts of these packages
are given in terms of reservations or other historic arrangements

with Native people,-all of them are not, and the main dialogue in
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ANCSA about the question of sovereignty settled over the question-
of legislative jurisdiction. What would be the legislative |
jurisdiction of Native peoples, of the state of Alaska and of
the federal government?

' In great measure, the dialogue centered on fish and
wildlife jurisdiction. In many of the pre-ANCSA executive
orders and so on, there were statements... and you can look them
up... that basically said that fish and wildlife are reserved
to the local Native people. These were diécussed at some lengths
in the Federal Field Committee's study and also in the Congress.
Indeed, three governors of Alaska, the reason they made statements
before the Congress on the subsistence situation, was that they
did not... the Congress was not about to.grant legislative
jurlsdlctlon over fish and wildlife to indigenous people ln
Alaska because it would open up a can of worms throughout tne

whole western states on the control -of flsh and wildlife resources.

“And the Congres§=said, "No way are we going to open that one.up.

So, in response to that, Governors Egan and Hickel -and
Miller all went on record as ‘saying, "Hey, the state will take
care of subsistence problems."

Similarly, someone mentioned that the offshore was not
addressed. Again, you have to put this in the perspective that
the package of lands and money was compensation. There was a
consideration of offshore interests as part of the compensation

in the Senate version of the bill, but that came out over the

interaction period.

‘One last thought, and that has to do with the evolu-
tion of the corporate idea. The corporate idea began as a quasi
federal-state... federal-Native corporation very much like COMSAT.
That was the original device. Gradually, this was changed into
a statewide corporation for all Native peoples, and if you will
look at the passage of first two... in the Senate of the first
two bills that passed the Senate, you will ssee that the corporate

Accu-Gype Depositions, Ine.

. 327 "L" Street, Suite 201
‘Anchorage, Alaska 99501
(807)276 0544




N

w0 Y O AW

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

-329-

version in those acts was a statewide system, an umbrella if you
will, under which villages and local regional and village entities
were involved. The corporation, in effect, was a big brother

of their own. ©Now, the corporation on that scale would have
meant that the Native land claim settlement to that corporation
would have been the llth largest corporation in the world, and
Aspinall and others said, "Whoa, no way are we going to allow

this power base to exist in Alaska."

So with that aspect of concern for the massiveness of
this corporation, which had, by the way, both interests of non-
profit and profit concerned with it. It was to be a funneling
device for Native monies that would... Native compensation monies,
that would go to the enhancement of village life. That was the
main structure of the Senate version. It was, ironically enough,
two of the greatest advocates of change in the Native»commﬁnity,
Charlie Edwardsen and Joe Upicksoun, who, before Congressman
Aspinall, made the case for private corporations of profit.

And that's on the record and éomebody can look it up if they
don't believe me. '

So the change really towards economic development
corporations came from the Native community, itself, not from
any lawyers, advisors, what have you. And I think that's an
interesting footnote to end what I have to say, Tom.

Thank you. '

MR. BERGER: Thank you, Mr.
Hickok.

I think we might just continue in this way, if that's
all right with the members of the roundtable, and later on get
into some exchanges between one another. But I find all of this
fascinating and... Might I take advantage, again, of my prerogativ
as chairman, to raise a couple of things. Dave Hickok said
that there's only one sovereign... sovereignty in the United
States. In Canada we study United States history—and we were
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taught that you, as the inventors of fedefalism, invented the
idea of two sovereignties within a single state. We also, in
Canada, base the idea of Native claims and Native rights on

the judgments of Chief Justice Marshall handed down in the last
century where he described the Native people as constituting
domestic dependent nations, and I think he used the expression
"diminished sovereignty." They had a ‘diminished sovereignty.
Well, we... This expression is yours. . You invented it and it
has been adopted in Canada and virtually every other country
where ‘there are indigenous minorities. 2And President Reagan,
in his statement on U.S. policy towards native Americans, in
January last year, reaffirmed in the most emphatic language

the notion of... Native sovereignty. I think he made it clear .
that he was spedking of what he called "recognized IRA;cppncils

at the time, of which I think there are some in Alaska.

v But that expression may be one that carries all kinds
of implications that, certainly, Chief,JusticefMarShall never
intended and, for all I ‘know, Pre5+dent Reagan mnever -intended.
But there it is, and I ssuppose we have to live with it.

' | MR, PARKER:. But it"'s :a !
diminished =-- ,
MR. BERGER: ©Oh, ves. ©Oh,

yes. No (INDISCERNIBLE) (LAUGHTER)
MR. PARKER: Fortunately,

the accent has always been on diminished rather than sovereignty.

MR. BERuER (LAUGHTER) Yes.
But could I just tell you that, when I held a meeting at m
Tununak last week... at Emmonak, people said... people were
concerned about the land and abdut:subsistencew _At Tununak
they were concerned about the land and about subsistence and
concerned about what I think we could safely call self-rule.
I can't remember whether anyone used the expression sovereignty,

but they thought of themselves as people who ought to be able to
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make laws governing the use of the lands they thought to be their
own. And that raises the question of political institutions for
Alaska Natives and I think it's on that perhaps later on you
might want to consider.

Perhaps, also, you might tell me, if you feel like
expressing an opinion, whether Dave Hickok's view about the
complete freedom that the corporations have to realign their
assets 1is something you agree with. That is, once all the land
is conveyed, would they have the power to place it in the hands
of an IRA or to some other form of trust or to some other entity,
or if they divested themsélves virtually altogether of their
lands, would they be transforming themselves in a way that would
give rise to minority shareholders' lawsuits? I mean, I'm '
sure lawsuits would accompany anything that happens in Alaska,
but whether those lawsuits would be based on what ybu conceive
to be sound principles.

. The only other thing that occured to me rising out of
Dave Hickok's presentation was this business of this statewide
corporation that would have been the 1lth largest in the world.
Well, I'm curious to know, if anybody wants to tell me, why
that frightened everybody to death. If it had been a corporation
in Texas that had no Native shareholders and was going to be
the 1lth largest in the world, would people have said we can't
have that? I don't know.

Well, Charlie Johnson?

MR. JOHNSON: I'd like to kind o:
address the issue that you brought up about sovereignty and
partly in relation to what David Hickok has said. Being from
Western Alaska and from a village out there, I really think that
what our people talk about or think about when they talk about
is a freedom, and a freedom to kind of be left alone for awhile,
or a freedom t o choose, maybe not as individuals, but as a group
of people, a course of action. I think that is a more relevant
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term for sovereignty for us than... or more relevant use of ‘the
term sovereign than the idea of a government cépability of
goverment-to-government relationship, or taxing authority, or
whatever we assign sovereignty +to mean. And if, in fact, that
it's true with what Mr. Hickok has said about ‘the freedom of

realigning assets and the freedom of use of land in our Native

-

corporations, .and if we are interpreting, at least, maybe, I

am.interpreting right what I listen to when my people say really

what they want to be is to be able to make that choice of how

we use our land, keep our land, or whatever... Maybe, in fact,
according to those types of definitions, we've achieved that
type of sovereignty if, in fact, it means freedom.

' Now, in relation to the use of the corporations, there's
been no gquestion that corpdrations-ére fraught with shortcomings,
and when we talk about expectations, I know it's been brought up

that some of our own people ask for corporations. When we look

at the time lines that}wereAgiVenlus,’I'think-there were scme

expectations on the other side~that.we'wererexpected; in one
guantum leap of 20gyears, £o”beufull—fledged capitalists with a
type of discipline that Byron Mallott talked about with “the -
ability to totally use our assets for economic development or
for whatevér, that there were some expectations on the side of
Congress that we do that. Aiso, I think that when you look at
the opening up of the corporations to public or to other
ownership, the sale of stock or the issuance of new stock, I'm

wondering if an expectation was there that we would form some

beneficial partnerships. Was that the thinking at the 'time that

we would be skilfull enough or have the type of corporate abilities:

that major corporations have that do issue stock and control’
and utilize that incoming capital or utilize the skills of people
that would.come in with that sale of stock as a partnership in
our Native corporations?

Now, going back to the sovereignty issue, and if, in
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fact, we are talking of freedom as... as a sovereign, as a
sovereignty, then we look at not the»corgorations as beinq the
deterioration of the freedom that we would have, because, cer-
tainly, the corporations give us a whole wide range of flexibility
... The issue of IRA councils and trust relationship, you know,
must be talked about because had we taken that as the alternative,
there is no guarantee anymore that an IRA council will keep us
as unigue or sovereign people than a corporation would. Because
certainly the history of that in the U.S. indicates that
because you are an IRA council is no guarantee of your survival
as a people. |

The thing that really, I think, is deteriorating our
freedoms of choices is the imposition of state institutions over
the Native in Native Alaska. The state does not refer to us as
Natives. They refer to us, generally, as rural people, and when
we look at the state institutions that are being now developed,
we see a different layer of government that really limit the
ability of Native people and the use of Native-owned land.

And let me give you a great example of it, the Coastal
Zone Boards is a great example of that. Coastal Zone Boards
treat Native-owned land as public lands. They treat the use of
Native-owned lands as public lands. Now, some people have
championed the Coastal Zone Boards as our method, our local
method, of dealing with offshore oil and the giant oil companies
and all that. But there is nothing in the Coastal Zone management
law or the regulations that allows the private land owner a say
as a land owner and what haﬁpens on the regulations or the
authority, the zoning authority, of the Coastal Zone Boards.
The same could be true of, for example, the boroughs that the
state wants to develop in the rural areas. You know, we have
city councils. Now the state says, "You must have a city council.
We could have a traditional government but the state can come
in and say, "We don't care if that individual is your chief. We
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verifies, we're not going to take your word or your traditional.

A 3 methods of electing," or aéknowledge whatever method we always
L} traditionally used to choose our leadership. And the leadership

4 that sometimes develops out of these state institutions are mnot
'(? g (the leadership that would otherwise be developed when we do it
ng. either traditionally or without interference from'ruleS‘put on us
;} 6 by the state.
= 7 So when we talk about sovereignty, I think.that the use
”T g8 ||of IRAs or the placement of IRAs as a cure to some of our sovereign-
- ty issues is really fraught with a whole bunch of disadvantages
r .A9 that are not necessarily being talked about. One, with IRAs, we
MLJ 710 lgon't have the economic clout that-we have with .corporations. .

11 |We don't have the ability to deal effectively with state.govern-
ment as an IRA council in the same method that we can ‘deal with
them as economic powers that we have with the corporations. There's

13 only one way I think that could develop in ‘that sense, is if

-
[N

12

14 || there is some corporate or .economic 1ns;1tutlon that would go:

i

'{E 15 fw;th that IRA counc;l,-and-lf the IRA council... if, in fact,
- ‘ we're going to -go back to IRAs, can develop an-economic base
[} 16 || 1ike the corporations we now have. ' v |

= 17 - So we have a real dilemna here of some imposition on
e 18 us of gtate_institutions at the same time-that.we're trying to
_LJ express our own freedom or sovereignty, if you want to call it

18 |l that. Because I really think that, in most of... at least, in
20 | my area in Western Alaska, that when we_talk,about,stereignty,

iy
,\._‘_‘j

we're really meaning freedom of choice, freedom of action.

g] 2l Whether or not that corporation totally gives us that, remains to
22 || pe seen, and with the land issues and the protection that we're

-T? 23 || seeking for our land and the ability to use it as we choose

L o4 without external pressures such as taxation or adverse possession,

o those questions need to be solved by us if we're going to

- 25 continue that freedom of choice.

g
|
o
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MR. HICXOK: There's one other
footnote on this corporation thing --

MR. BERGER: Mr. Hickok, sorry.

MR. HICKOK: -- and I think
it's an important one. Most people think about corporations in
capitalistic terms. It's really a very socialistic device.

There is one vote for every unit of asset, and so the freedom
of choice, I believe, is up to the various people right now.

As soon as they receive their compensation, I believe that they
can realign how they manage their... and protect their assets
and futures.

MR, JOHNSON: You're bringing
up a very good point about our corporations in that election of
people in corporations is done... 1s a political process rather
than a process that you would otherwise use in the election of
directors or management in a normal United States corporation.

You take, for example, the corporate board of a bank.
You bring in people either that own large blocks of shares or
have the type of abilities that you are looking for for contri-
bution to the effective management of that particular co:poration.
In our Native corporations, while that may be partly true,
generally what has happened is that those with the mose effective
political skills, you know, are elected. We're trying to change
it now in our region to where we have a broader political base
and we have a representative from each village. But, you know,
that process is a political one and the representation on the
boards and the management of corporations is primarily a political
process rather than an economic contribution-type process or a
skill contribution they would find in a normal corporation.

One other comment about corporations in relation to
your one giant corporation. If you look at, now, the reasons
for particularly regional corporations' existence, what I see
in them, and I don't know how widefelt this is, but it seems like
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1| right now the primary function of the regional corporations is

. 2 || the distribution of wealth, the development of resources and

|| the distribution of wealth. It kind of ties back to.what you
(I 3 were talking about, the one giant corporation, but now we're tied
’ 4 1 in the same way by section 7 (i) which dictates that we distribute
f? 5 {1 70 perceht of our net revenues, or our revenues to the pool.

-kJ 2nd when you look at the actual function of the regional éorpora—
M 6 tion as the development .and the management of resources and the
L 7 || distribution of wealth.

S 8 ' MR. BERGER: Well, Mr. Hickok,
Li : the... Thank you, Mr. Jochnson.

i S Mr. Hickok, the'7(i)"provision'that Mr. Johnson'just.
g 10 || referred to is certainly, I guess, a socialistic provision:

11 Thatfs'the'redistribﬁtion of wealth that Mr. Johnson referred to..
Perhaps later Mr. Mallott might comment on-what‘Mr.

Johnson .said about the elections within the corpo*atlons ‘being

13 primarily polltﬂcal and to what—extent that ‘may be consistent or_

=
[

12

' r—‘:"“xu ) - .
b d Jo

14 1ncon815tentaw1th;serVAng the:profltfmaklng-obJectlvesvof ‘the -

15 corporations. You know, I know that these institutions have

o
—J

_ served both economic and'political:purposés_and Iuﬂ,:Somebody
16 || referred earlier to the fight they waged on the'subsistence

fj'

U 17 referendum in 1982, a most important-contribution’to'the’Native
- 18 cause. Perhaps ‘we might come back to that later.

[ ‘ .
LJ Mr. Havelock, maybe we could turn to you since you're

19 writing a lot of notes there?
20 _ You can use this microphone. | E
MR. 'HAVELOCK: I'm sure, like

b
( -
e —

21 _
everybody here, I've been dying to say something and I'm

22 conscious of the fact that there are a variety of different

1fi 23 || communities here and I'm glad you spoke, Charlie, because I

' o4 || Was thinking, you know, if we had another of these non-Native -
folks around here opinioning about it, I couldn't very well go
25 on and follow in that train. We've got to alternate back and
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forth. As others have commented, it's kind of... in a lot of
ways, it's a lot of fun to be back and see the people who were
originally involved in putting this thing together. I don't
know whether the program properly identifies everybody, you

know, but, I mean, Bill van Ness over there was Jackson's person
and Dave was speaking for the commission, as he said, that
historically put the thing together, and Doug, here, was Gravel's
person, and as Guy said, he was working for Begich, and my role
was I was attorney general at the time and I was Egan's person,
as I represented the institutional interests of the state,
although prior to Egan's election, I'd been active in pushing for
a Native claims settlement as a citizen.

The Native community was always something of.a mystery
to me. I knew there were tremendous political things going on
but for their own strategic reasons,-Native groups met by and
large by themselves and then, you know, Don Wright would pop up
with an opinion and you knew that there had been tremendous
combat had gone on and the division of forces and Fred Paul, I
know, had his two cents worth in, and they'd come out with a
position but I never could tell the structure, other than to
the extent of the conspicuous role of the North Slope, the way
the rest of us, who were in some sense technicrats, who's roles
were readily identifiable. So the table, actually, would have
to be really, to have a hundred different sides, you know, and
lurking in the back were the big oil companies that had their
things.

I want to get ahold of Bill Foster's memoirs some day.
He was a principal lobbyist. I'm sure he doesn't like to do a
whole lot of talking because he knows where a lot of bones were
buried in relation to the industry. As I say, it would be a
table with multiple sides if every interest was allowed to belly-
up to this table, and I think all of us, as Dave remarked, had
sort of a problem of holding onto a different piece of the elephan
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in describing ANCSA according to the particulars of our own
institutional point ef view. '

I'm sure all of us saw, at that time and have greatly
seen since, the imperfections in ANCSA and from my current
perspective of a law professor, I'd like to say, to reassure
everyone, that that's great. The nature of law is to be conserva-
tive, to fall behind the times, and what we all thought... or,
many of us thought was a great instrument at the time is more and
more outdated by the needs of people today, never mind the
historic aspirations, but just looking at where people are today

and what they perceive as their needs. So I'm really delighted

and I think it is highly appropriate for people to take a look

at ANCSA and the instituions that have grown out of it and say,
"Do we have an adequate legal structure'today to support-the

aspirations of Native people in the American constitutional

context and, for that matter, in the larger system of values

Wthh is worldw1de°"

I a like to emDhaSlze some of the 1mDerectlons +hat

became immediate after the settlement act Jjust s0... I know all

of-you are aware of them and some of you have touched on them
but I haven't heard much of a list. ‘

One was the total failure of "ANCSA to get itself
involved in any kind of serious educational effort. Whatever
happened in education was ad hoc, after the fact. And here you
were putting on, on the Native people, a complex system of
corporate law and understandings in the commercial community which
people were simply totally incapable of handling.

I teach business law now, you know. I teach corpora-
tions that people who have spent their whole lives in Western
civilizations don't understand how corporations work. And here
we're dealing with people that were working, coming out of a
subsistence culture, and somehow expecting some sort of magic

to make this corporate structure work like it was ARCO or some-

Accu-ﬁype Deposn‘.lons 9nc

et e - - - -727241." Street,-Suite:201.-
' Anchorape, Alaska 299501
(8071276 01544




N

w 00 N o U A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

-339-

thing. _

The second thing that was built into it was, I think,
an assumption that we were dealing, particularly from the
congressional side, that we were dealing with economic... with
the economic man, and despite a good deal of rhetoric, ultimately
the ANCSA is an act which deals with eccnomic man, not with a
cultural or family man or other aspects of man and his aspirations.

Thirdly, clearly it seems to me now, a lack of ade-
quate attention to the control of land and the alienation of land.
I happen to be, since we are occasionally taking points of...
heretical points here, I am much less concerned about the '91
horizon with respect to stock alienation than I am with the
capability which was given immediately to Native corporations
to alienate land in every respect. In a sense, it's an aépect
of what Da&e wag talking about earlier with respect to the power
that is involved in corporations, the transfer of land, which
he overstated but which is still a point well worth mentioning.

Despite what the state legislature was told last week,
this is profoundly a federal gquestion. I think it's a great
mistake to think that this is simply a matter for the state to
be concerned with and the Native commﬁnity. The emphasis has been
given here that this is both a problem and an opportunity of
the United States. 'ANCSA did not amend the constitution, and
the special relationship of Natives survives regardless of the
acts that might be adopted by any particular Congress.

I'm sure, as Guy was pointing out, from the point of
view of Congressman Aspinall, this amounted to, in many ways, a
termination statute, that, you know, "Let's wash our hands of
this project." I think that's unconstitutionally unsupportable.
With respect to... Just to identify some of these responsi-
bilities --

MR. BERGER: Mr. Havelock?
MR. HAVELOCK: Yes?
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MR. BERGER: Could you repeat
that?

MR. HAVELOCK: Sure.

MR. BERGER: You said it's
constitutional or unconstitutionally unsupportable or --

MR. HAVELOCX: t's constitution-
ally unsupportable that ANCSA ends federal responsibility --

‘ ' MR. BERGER: Oh, I see.

MR. HAVELOCK: -- for Native...
the Native relations, the Indian relations, the special rela-
tionship of the federal government to the Indians of America,
generally, and the Alaska Natives in particular.

What I see is,. of course, that there are many -powers

at work that are still interested in making this into a termina-

tion statute and terminating the special relationship and Byron

commented on that, in part, in talking about the movement of the

“feéderal government away from its responsibilities with respect to

the special relationship. But it seems to me "that we do have
something of a problem here with self-fulfilling prophesies
to the extent that we say that the feds can get off the hook on

this thing. It seems to me that there are major resvonsibilities

 for the United States, maybe... hopefully, not the United Nations,

with respect to cross-cultural education, for -example, where the;e
are substantial conflicts of interest that the state has,
institutionally, which prevent it from doing a full job in the
cross-cultural context. Even as an economic statute, it seems
to me it should not be treated as a termination statute and I
think it would be deplorable for the Congress of the United
States to allow the alienation of lands through creditors'
possessions, for example, which seems to me is a significant
looming threat with respect to many Native assets. '

' (TAPE 14, SIDE B) |

MER. HAVELOCX: To take...
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Looking for institutional protection on that, I would sucgest
you look at, for example, the protections that are afforded to
families and individuals with respect to the homestead exemption.
It seems to me that we should have some kind of protection for
Native land from execution from common judgment. You can't

have a heritage, cultural heritage of a lifetime, being allowed
to disappear because somebody got benind on a bill, on a debt.

With respect to... Knowing everybody here wants to talk,
I'll just jump tc some of the... it seems to me, some of the
solutions. .

MR. BERGER: Take your time,
take your time.

MR. HAVELOCK:. .QOkay... Well...
(LAUGHTER) There are a lot of people that haven't spoke. I know
John Borbridge is full of ideas and wants to... criticize what
others cf us have said, particularly those of us who represent
state or federal interests. ‘
' (LAUGHTER)
MR. BERGzZR: Well, Mr. Borbridgs
has been here for three days and he's made a significant contri-
bution, but you're a newcomer and we know that you've got a --

MR. HAVELOCK: Thank you. -

MR. BERGER: =-- lot to say,
to us and to others.

MR. HAVELOCK: ' Thank you.

In terms of the solution area, or, that is, the
exploration of alternative institutional arrangements, which it
seems to me is what we're about here in these three days, one,
it seems to me, is to look at the corporation in the larger
context in which corporate law is being considered in this
country generally. Some of you may be familiar with it and some
not. There is nothing engraved in granite about how corpora-
tions must be structured. It is, it seems to me, to give it a
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context here, corporate law is part of a delegation of sovereignty
by a sovereign, a sovereign state, tc allow irdividuals who choose
so to pick up a law-making function. I mean, that is the nature
of private law in our society, which is based on contractual
foundations... is to give to people the pcwer to make law. 2nd
the state sets the parameters of how people are going to be
allowed tc make law inAthe context of ‘group activity, .and that
group activity, arranged with corporations or partnerships or
joint stock, ventures, or whatever it is it's going to be.

One of the things goingfon-now in corporation law is
the general recognition that general corporate law is totally
inadequate to'address,!for examnle,'the‘needs of-the...-what is
called the closely held corporation, the corporation that.has a
small number of shareholders and which, historically, has:never
done what he’ statube 'says it's supposed to do. . In a ﬂloéelv
held corporati on; you don't ‘have meetings of shareholders and
you don't elect d;rectors who then consider the policy. All that
'ls rolled into one ball and one -0of the things that is going on
now 1$.a general revision in a number of states of corporate
law. to make the reality of the law -conform with the reality of
activity by creating special statuteé for closely held corvora-
tions. And it-seems;to,mevthat’one of -he‘things that needs to
be looked at is whether we want to take a look at creating a...
changing the form of corporation, of ANCSA corporations, par-
ticularly the village corporation, I may say, to reflect more
of the reality of people's aspirations and the reality of what'
they do. _ .

' To give you one example of that, I know somebody once
said that corporate democracy bears the relation to political
democracy as martial music does to music. I'thinkfwe ought to
look at how shareholder arrangements are put together. The
contemporary corporation is structured to put all power in

management. It's, in many senses, not a profoundly, very lightly,
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democratic institution as anybody, if you'study the structure of
something like ARCO, you know, and you watch Mr. Anderson making
11 billion dollar acquisitions of Gulf and things like this,
you're seeing... You're not seeing democracy in action, you're
seeing wheeling and dealing at the very highest level. B2And it
seems to me that one ngeds to ask whether this kind of format

is that in which village aspirations can be met.

Secondly, and this may be a second heresy for me, we
are not living under an Anglo Saxon system of land tenure and
haven't in half a centure. The Anglo Saxon land tenure would,
in fact, be more amenable to the kind of structure that would be
liked and appreciated here because, under Anglo Saxon land tenure,
land tenure was indivisiblé and was designed to hand. down land
from generation to generation. It followed out of a feudal
system, sometimes given a bad name but which, in fact, recognized
continuity in group interests.

With the rise of the commercial revolution, we started,
in America and the U.K., treatiné land dislike any other form
of property and i%t seems to me the most conspicuous aspect of
that it is infinite divisibility into a system of rights and
privileges and so on. And I think it would be désirable to
recegnize that in looking at the arrangements that might come out
of a re-examination of ANCSA.

For example... Well, a couple of examples. One is, I
am concerned about the degree to which, despite what Byron has
said about the absence of any major alienation of lana, the extent
to which, in fact, interest in land in the division of property
that I have described has allowed for major alienations of land
with respect to rights in land through the contracts for the
development of land, for example. And any contractual arrangement
with respect to land in this concept of property, has a way of
restricting the use of that land and restricting the access to it
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and restricting the ability of people to operate to do, let's
say, what Dave Hickok was saying, of taking the assets that you
have and moving them somewhere else. I think you'd find right
away 1f you, in many of the corporate areas, if you started
moving land that you'd find resistance from people that felt
they had contractual rights-in that land alréady. _

On the other hand, it seems 'to me that there is something
very.useful here, perhaps, in the idea of separating out subsis-
tence rights in land which, I think as Byron has indicated, are
very difficult for a corporation to hold while still pursuing
its profit motive, and tc take those subsistence rights and to
convey them to some other institutional setting which will be
unigely concerned with the preservation of those kind of.rights.

The third kind of institutional-sétting that: . it . seems

to me you need to look at is state government. And -when I say

very immature forms with respect to how local :government ‘is

ultimately going to be expressed in Alaska. We mnow have a system

that is, which stands out there.as.;.'with having .an undefined
relationship, really, with the essential state government. We

have the school districts out there which may form the basis of

a borough sométime, and it éeems tp me that one of the things

that we need to look at is whether the existing state law govern-
ing local government provides adequate vehicle for the expression‘
cf the concerns of rural people. 'And I use that, Charlie... the.
phrase rural people because one of the reasons why the federal
relationship must always be kept in mind.is that “the 'state is
constitutionally disabled from dealing with people on an ethnic

or national basis. So the state always is moving in terms of rural
people or economic descriptions, so it seems to me that keeping vouy

eye on that federal relationship is essential.
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On the other hand, there may be, for example, another
class of borough that needs to be created that could provide a
more adequate vehicle for Native aspiration and, perhaps, avoid
some of the problems that Charlie was talking about with respect
to the tendency, which I remember very well from the ANCSA days,
of non-indigenous people ending up dominating municipal corpora-
tions, for example, in the area and that scared off Native people
for a generation or more from the use of them until the North
Slope Borough started taking things in hand and really getting
going and showing what you can do with a form of local govern-
ment.

The federzl IRA... Here, I guess, I'm with the conven-
tional wisdom in a way... although I think you need to look at the
federal relationship. It seems doubtful to me, not being an IRA
expert, and Dave Case ought to be here to talk about that... but
it seems doubtful to me that a statute that was set up to meet
the needs as perceived by the white community in the period
between the two world wars as a form for Native expression, would
meet the needs of a modern Rlaska Native concerns. '

' On the other hand, it may be that some type of federal
corporate existence is one of the options that needs to be looked
at because of the special abilities of the federal government
to move with respect to the Native relationship. I am not
concerned about that as a non-Native person. After all, we
already have lots of federal laws that enable federal corpora-
tions to come into existence. In principle, there's not neces-
sarily a whole lot of difference between the United States

establishing a system of national banks, which it does, and

‘national bank corporations, and what they could do with respect

to creating the capability for organizations that are formed to
particularly fulfill the needs of Native people in Alaska or,

for that matter, in the rest of the country. .
As several of you remarked, it seems to me that the
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major‘overr;ding'thing;which I réjoice in, is recognizing:

I can identify with, is the desire... I think it was Charlie
that stated, in particular, the desire that everybody has,
Native and non-Native, for control of their own destiny and
bringing these kinds of things close to the people is what
ANCSA, in many senses, is all about and it seems tc me that
ANCSA success or failure needs to be judged, in part, on
whether it has managed <o do it. -

The thing that is different, and which I regret that
I cannot in a very personal sense 1dent1fy with but can only
in historical terms, is that the nature of our society here in
the Western society is tc emphasize individualism at the expense
of group interest. So Alaska Natives have a uniquevsense of
community which is... those of us that .are not Natives, do ‘not
‘have the opportunlty to share and that v1llage 1dent1ty whlch
must be preserved, it seems to me, is a major aspect of what‘you
do in whatever direction you turn in forming .a... the mnew.round
of... the new legal framework the -adjusted legal framework
for Native aspirations. ' _

I had a couple of footnotes, Jjust frpm4things.that
other people said. With respect to... With respect to what Guy
was saying about the absence of discussion of :some issuesyaﬁd
Dave took a little crack at them here and there and some of the
things that were‘discussed, it's all relative as to how much
things were discussed. One... It seems to me that one also
needs to look at the unconscious things that ‘were going on and
one of the unconscious things going on was the analogy to the
formation of the American republic that was involved, which
seems to me has been neglected in the literature on ANCSA.

That is, there is, spotted throughout ANCSA, observations on
relationships in which you can see that some people were moved

one way or another by the idea that the regional corporation

was going to stand as a super sovereign with relation to villages,
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which would stand like states do to the United States. And I
think that there's an unconscious adoption of this structure and,
in part, it seems to me one of the problems of ANCSA today is
the problem which the founding fathers of the republic had to
face which is the original constitution didn't work because it
allowed for too many islands of... and too much building of
walls between groups and between villages and there was too much
combat. 8o, in the constitution of 1787, the founding fathers
put together a new definition of sovereign relationships to take
care of that problem. We can see that, for example, in the
absence of... Some of these institutions were created, you know,
that were gaps, but had they adequately served the needs of
Native people generally... T

For example, the Alaska Federation of Natives has no
standing within the structured settlement and it° is, it seems to
me, weaker than it needs to be with respect to fulfilling Native
aspirations. The emphasis on the economic man in the formation
of the act meant that... and the absence of education meant that
lawyers dominated the beginnings of the fulfilling of the ANCSA
plan and little consideration was given, despite statutory
enablement, to the role that non-profit organizations might
play. ©Now, you've seen that grow up as a result of people's
fecognition of that and we have a network of regional and other
non-profit corporations that have grown up. But I don't think,
from my mind, they are not as strong as they should be and they
don't get as much attention from Washington as they should with
respect to fulfilling the responsibility which, as I say,
constitutionally the federal government still has with respect
to health and education and these fundamental things which
were not addressed in the Native Claims Settlement Act.

One thing you mentioned, Charlie, sort of a footnote
to the act, you were talking about the problem of the condemna-
tion power. This is, maybe... Maybe it just tells a little bit
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about how legislation is made.

There was a concern when the act ‘was being drafted that
there would be... that condemﬁation power wduld be taken away
from the state or, for that matter, from federal institutions
with respect to the... with respect to the act. As it turned
out, the condemnation power, although it's not been tested to
the Supreme Court of the United States or anything yet, but I
think by and large most legal opinion would be that the condemna-
tion power is there. But there was always a possibility that
somebody would slip something into the act at the last minute
and that meant that the state insisted ﬁpon having much broader
easement provisions than were really necessary, which caused us
all kinds of headaches for the first decade under the act.

So you can see there was a tradeoff operated: there and
it seems to me much of the easement problem could have been |
avoided if you had a condemnation power, :and if you... And it

ended up with, you know, .a compromise situation or.with a .

situation that nobody'really;..'fullyuénticipated;

; I will comment on what you said, too, Judge, with
respect to whether Dave is correct with respect to the opportunity
to alienate land... the opportunity of the corporations to
choose any form. 1I've already mentioned-creditor interests,
but there's quite a body of law with respect to minority interest
which would prevent, at least on the global wave that he put it,
on the transfer of lands to other entities, although it would
be possible, it seems to me, particularly with 'state support
and fhe-amendmenf bf...'you know, one as I... talking about the
corporate code, as it now stands, still says profit uberalis (ph)
and when you have that built in as a statutory thing then,
profit over ail; then is going to be very hard... It lajS'a legal
foundation for minorities to challenge transfers that are not
related to that profit objective.

That's probably enough for my round. I feel a whole
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lot better having got that off my chest.

MR. BERGER: Well, thank you,
Mr. Havelock.

I make this observation that Mr. Mallott pointed out
that the corporations holding the land for 12 years now have
not divested themselves of any of it. It's still in Native
hands. Mr. Havelock said, "Well, they may be divested of it
involuntarily through creditors' attachments," or execution or
whatever it's called, and that is, seized and sold for debt.

I think that is the collogquial way of putting it. And Mr.
Havelock suggested that that should be barred by law. That is,
Native corporate lands should be immune from seizure for debt.
And then he suggested similar safeguards should be built in on
heritage lines. Pretty soon, if you go that route, you've got

a kind of immunity that resembles very closely the immunity that
the trust lands in the Lower 48 have, and I just wonder if that
doesn't weaken the economic clout that Mr. Johnson said the
corporations have. If creditors know they can't attach your
land, then sometimes they don't lend you money.

Well, per =--

UNIDENTIFIED: The Alaska Rail- "
road and other public corporations do a fine job of moving
economically although they are restricted with... on alienation
of their lands in a number of way. That is, from creditors. You
can't foreclose on the Alaska Railroad, for example.

MR. BERGER: Okay.

I wonder if we could do this, this afternoon, I'll
take the liberty of calling on Mr. Jones and then giving the
last word to Mr. van Ness, who has been described as Senator
Jackson's right-hand man and, no doubt, it's appropriate we should
call on him to conclude these opening statements. And then I'll
ask Walt Parker and others seated opposite us if they would
like to make observations and ask gquestions and, perhaps, we
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could proceed from there.
So, could we come back at 1:30? Would that be all

(HEARING RECESSED)
(HEARING RESUMED)
(OVERLAP TAPE 4, SIDE A)
MR. BERGER: Well, maybe we

could... Maybe we could start again.

And we'll hear from Doug Jones and William van Ness, and

then from Walt Parker again and any others seated at the table

where Walt is who want to make observations or ask guestions.

vWeive been joined this afternoon again by David Case,
who is the legal advisor to the commission and‘who'svabSéﬁCe‘
was deplored by one or two members of the panel this mdrﬁing
who thought he could have answered some tough guestions.

, I should'say, Mr. Havelock, that Bill duBay, the
publiéher'of‘thé "Arctic-§5iiéyrReview"Q told me that when the
Emperor Constantine legalized Christianity back.in the third
century or the fourth century, he consulted the bishops about
what legal instruments should be set up to hold church land,
and the emperor suggested corporations. And the bishops were
concerned that the corporate model might not be suited to
Christianity, that it might, in some ways, work to the
disadvantage of Christian tendencies. But, as we know, they
adopted... That was the corporation's soul, I think. But he
reached back even farther than you when you took us back to
the Articles of Confederation in the constitution.

Well, Mr. Jones, please proceed.
| MR. JUONES: Thank you, Mr.
Chairman.
I, too, am very pleased to have been invited to join
in the panel both personally, because it is fun to be with
colleagues again who shared a good bit of that particular event

Accu-OGype Depositions, Ine.
O I2UStee Suwzot
. ‘Anchorage, Alaska 98501




N

w W N o U A W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

-351-

that does gather us, but also because it's a very, very useful
and commendable thing to do. Government, itself, typically does
not look backwards and ask itself what did it think it was trying
to do when it did something. There's a great deficiency, I
think, in the so-called feedback mechanisms about what government
had in mind when it passed particular legislation. So it's a
very, very useful thing to do and I think this particular panel,
placed in between the aspirations session and then the U.S. national
policy session, is a very useful one to have, because it is
worthwhile to inguire what were the pitfalls we thought we

were trying to avoid and what were the goals we were trying to
accomplish, what implementing concepts did we choose and why did
we choose those as opposed to some others?

Now, my own recollections of -the time, just to position
my own comments and remarks and participation in the matter,
because I think it does help when each of us does that...

Among other things, it allows you to apply whatever discount
factor you want to apply for our history, each individual's .
history, in it. But my recollections are clearest, I think,
on the matter what were we doing, '66,.'67, and '68, in the
case of the Federal Field Committee where I served as chief
economist for those years, and then what were we doing... did
we think we were doing as professional staffers, technical
staffers, in the United States Senate when we actually passed
the bill? So it's very helpful for me to be able to have that
relatively narrow though eventful time to make my comments about
and not really have anything necessarily véry useful to say
about how has it been working out and how do you go repair it
if the thing needs repair.

Now, in some sense, it's probably... My own remarks
are probably a little more appropriate to the aspirations session
or, maybe, the U.S. national policy session that follows next

week. But I think there would be agreement that the matters of
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aspirations and then the mechanisms in the land law... settlement,
claims settlement, and then the matter of U.S. national policy, '
in a way, flow together so much that whatever your participation,
you're going to be talking, often times, about the same thing.
Now, & couple other remarks in positioning what I have
to say is it's important, probably, for each of us that par—l
ticipated at that time to try hard to avoid the mentality of
vindication. You know, how was it we were as smart as we reélly

were is probably not a terribly useful approach to it. But,

'also, it's egually useful not to take self-deprication stands on

this, "Gee, how did we miss that point," "How did we miss some
others,” "How is it that the legislation turned out to be,
perhaps, imperfect?" '

But also I think it's probably helpful to eachof us
to avoid tie "I was there" phenomena as best you can because I
think it's probably more helpful to the review commission if
there's a... if all commentary and remarks are not of the

story-telling variety. On the other hand, one shouldn't be

‘too harsh about anecdotal history because an awful lot of things

that happened there with respect to this land claims settlement
were not anecdotal in jﬁst a story-telling way, but that's how
certain concepts were born, that's how certain propositions
came about, that's how the kind of pushing and hauling and the
malleability of the land claims settlement really came about.
So I would not be too harsh on the matter of anecdotal history
and so maybe, if the panelists once in awhile indulge in that,
it's not too bad. | w

Another réason for that, I'think, is that, recall that
this was'nbt kind of an adjudicatory matter. This was not
the traditional, if there are such things, court of claims, or
Indian court of claims, activity, but it really was a political
settlement in the best sense of small P political, by which I

always mean policy settlement. It was a policy settlement. I'm
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not talking about smokefilled rooms and "What did Nick say to
Mike and Ted..." and so on. But I'm talking about political
settlement in the public policy sense. So that small corner
of it that I recall is what I want to talk about.

One other caveat, if you will, if it doesn't sound too
defensive, I think that it's probably also useful to try not to
... hot to.unduly embellish these histories and person's roles
in it. But remember, too, that if you worry about that, you
should also worry about the fact that peréon's recollections
about something 14, 15 years ago, equally much may lose on the
forgetting great gaps side as it may be added to by improper
embellishment. After all, it was an extremely complicated piece
of public policy, at least in the three years that I worked in
the United States Senate as a staffer and then the five more
years at the Congressional Research Service, the Library of
Congress. I never saw a piece of legislation more complicated,
in the sense of technically, not politically, but technically
complicated piece of legislation in defense matters, in public
health matters... I never saw one as tough in my small world
as this one. . '

Now, my own vantage point, then, is one of having been
a coauthor of that important, really, important document,
"Alaska Natives and the Land," as Dave Hickok generously mentioned
this morning, at the Federal Field Committee. The thing'that
makes it a little bit more unusual, and I don't claim that it
makes for perfect insight, but what made it a little more unusual
was that, having worked on the Federal Field Committee, as we
cast out "Alaska Natives and the Land" and the outlines of a
proposal of what might be Congress might want to do, is that
a couple of years after that I went to work in the United States
Senate as legislative assistant to Senator Gravel. So from '69
to '72, when I was his LA, was the exact time that we were being
consumed, consumed as in office, by passage of the Alaska Native
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Land Claims Act. ©So my point there is that I saw it, for
whatevef the vantage point is worth, from two vantage points,
once from the executive branch, really, as we crafted the
Federal Field Committee position, and then from the legislative
branch as we crafted the legislation, itself. And be aware,

naturally, when I talk about we, this is a collectivevwe that

I mean, mostly professional staffers in the Senate and the

House. But allow me to use we as a shorthand and not a matter
of immodesty or something, talking about we in that sense.

There is, perhaps, another small advantage, Mr.
Chairman, that I have in that I have not followed the matter
since '72, not had anything to do with it, didn't look back on
it, had no occasion to... Didn't lose interest in it, just that
it wasn't what I was up to. So I have a reasénably.unglqptered
recollection of it and I'm not representing any particular posi-

tion about it. . It's just as best I can setting out what I

“thought we were up to. So mine is kind of a.Rip Van Winkle

stance here of coming7back~to,it, invited back to it, :some

years later. Whether or not that allows more cleanliness of

interest in it or something, I don't know. My interest in it

is now, I suppose, trying'to'be accurate about what we were

up to but also, what always fascinated me about it as an
economist, and political economist, I guess, as opposed to a

.;. the more current mathematicians masquerading as an ecoromist,
was that the public administration aspects of it, the publié
policy aspects of it... of the settlement were of high inﬁerest
to me.

So when the commission asked me about my participation
today, I did the usual things. I reviewed some of the source
documents that we worked with over the period, went back to bill,
itself, which isn't a bad start, and some of the accompanying
history... looked again at our "Alaska Natives and the Land,"

the giant document that is hard to find now, actually. TIt's a
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great big document that John and others will remember and served
a very, very important function because, as I recall in a
crucial moment, Ambassador Goldberg was able to say to the
United States Senate, with his hand on the "Alaska Natives and
the Land," a 35 pound document or whatever it was, the analytical
and informational work has been done, it's time to settle. And
I always thought that whatever arrangements you had with
Ambassador Goldberg, that that was worthwhile, that one sentence
from him, in helping the United States Senate get prepared to
... prepared to do it.
I also looked, of course, at the o0ld Field Committee
proposals to Senator Jackson, which Senator Jackson had asked
us to do on the outlines of the possible... possible--legislation.
And then, finally, looked at a few documents that... or,
articles that I subsequently wrote or published somewhere else.
Now, in reading the background material that the
commission sent me, the documents I looked at, of course, is
the Walt Parker paper, since that's the one that is supposed
to be the springboard of our discussion and we'll use it that
way. I also looked at the Fienup-Riordan paper that was given
on opening day, and then I looked at the little backgrounder
that the commission sent all of us as participants and had a
point or two to make about that. Then I just thought about it
for four days and came up, and hope that that's adequate prepara-
tion for three days of being together and talking about this.
Now, a remark on the... on the Fienup—Riordan'paper
on Native aspirations with respect to the claims act, I think
it's worth making a point or two about other people's aspira-
tions, just to key on that word for a moment, that helped
surround what it was that was going on and helped determine what
the outcome of the act was. Now, obviously, it's of central
importance to go have a paper on what were the aspirations of
Natives as they... as they eame to the Native land claims
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settlement. I'm not talking about that. But I wanted to make

the point that there were other aspirations of other very
legitimate parties to the settlement. And let me tick off, if

you will, a few of what I think were those aspirations in ‘the
parties at the time. Of course, they included industry, as has
been mentioned, including different parts of industry. Environ-
mental groups were parties to it in various, I think, constructive
ways. Non-Native Alaskans, obviously, were other persons with
aspirations about the settlement, and other Indians around the
United States, we were well aware, had interest in and aspira-
tions about the settlement. Certainly,'the state of Alaska did,
as government, the governor and, of course, John Havelock as
attorney general, and the national administration had aspirations.
gbout the settlement at the time, and I mean the White. House

when I :say national administration at this point, because, as

many will remember, Mr. Agnew became party to it at one point,

not to mention the cabinet officeé-who,.kind of Obviously}

would be party to;it,flike'secretaries of the Interior.

Also, other persons with aspirations about the Native land claims

settlement included other members in the House and Senate. Guy

mentioned Congressman Aspinall but, of course,fthereawere~others,

Senator Kennedy comes to mind, so does Senator Harris, persons
who played particular roles ih shaping the outcome.

Another set of persons that.had.aspirations about the
settlement act were professional staffers, themselves, of the
committees and of the delegatlon, that is, the Alaska delegatlon.
And by aspirations, here, I'm not talking about career aspira-
tions and I'm not talking about something in it for the staff.
But I mean aspirations in the sense of all of us acting qua
professional staff. You know, how do you... how do you behave in
trying to participate in, as a member of a House or Senate office,
in shaping this legislation. So that aspiration was a very,

very important part of it as well.
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So I think it is especially good that John Havelock,
Bill van Ness and Guy Martin and myself... I'd like to have
seen John Katz, because he was Senator Steven's LA during this
time, a very, very important participant from the point of
view of professional staff aspirations about the settlement.

And I think a knowledge and some recollection of all
these aspirations is probably usefull for you, in session three,
anyway, on U.S. national policy, and maybe now as you look to
these 1991 dates and so on that is to be worried about. So...
My remarks center almost entirely on the professional staffer's
reflections on this... and the legitimacy of those varying
interests. It was legitimate that all these parties that I
mentioned would be here.

Now, a point about professional staff. Recall that
immodesty is required in any policy making, really, unless you
believe that what the policy maker is to do is just be a reactor
to how many battalions can this group muster and how many
battalions can that group muster. ' If you think policy makers
only should just kind of be pulled and hauled and stumble through
to an outcome entirély in the responsive mold, then that is,
of course, one view of policy making. That isn't mine. Mine is
that policy making, call it whatever it is, is not a matter of
just following but it does’ involve a certain immodesty and the
immodesty, frankly stated, is that you know better, that what
you're up to, and with good will and good intentions, and as
well informed and smart as you éan be, that in.a sense, you know
better or maybe even best. _

Another part of technical staff, though, is just
that, technical. The thought was that you're supposed to be
fairly expert about these matters and, certainly, the attorneys
participating from the committee staffs, the most distinguished
one being Bill van Ness, I would say, on the Senate side, clearly,

and Guy Martin and John. They were very, very professional as
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technical staff acting as experts in the design of this ‘thing.

But staff also act, not just as experts, but also

as concensus builders because as... and you'd be annoyed if it

was any other way,

certainly. One can't always see the principal.

One can't always see the senator or the congressman. Sometimes

you.deal-with the rest of us during that period, and so we were in

not only a form in a conduit, if you will recall, but... and

we certainly weren't totally passive... We were also... not

brokers,

I don't want to make it too harsh...

But we were concensus

builders in a way, having to do, for purposes of this discussion,

with the various components that became the Alaska Native Land

Claims Act.
Now let me turn a moment... a remark or two on the

background description of the overview hearings, the piece that
I received, that we all received, from the commission, itself,

A couple of points there... In that llttle wrlte—up, it's a

very good write- up, but there is . a sentence that says very early

on, that talks about the principles of ‘freedom and diversity .and
the rule of just law. And the write-up says, "that were said

to underlie the Alaska Native Land Claims Act!” and then.goes on
to talk about de Toqueville, unease and‘worry,andeso on. I

may be too defensive on that, but it seemed to me that word

choice "said to underlie freedom, diversity, just law," "said to

underlie"

the claims act, was a little bit... suggestive of

that maybe it really doesn't underlie. And I think that, again
without being too defensive about it, I feel entirely sure that
freedom, diversity and the rule of just law, in fact, are the
principles that underlie that legislation. And I would say the
uneasiness that is talked about in the write-up has more to do
with the taxation and the stock transfeffmatter and the various
possible changes in what could be described as preferential
treatment, is what really is the basis of the unease and not

whether the..

it was a just and freedom rule.
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After all, when you're facing major decisions, as the

‘next years require, it's always unpleasant, it's always uncer-

tain, it's always tension-ridden. Its choice-making always is
difficult and, of course, it's something that one would rather
not do in personal life or in public life much of the time, and
yet that's exactly what was contemplated, I would argue, in

the design of the settlement, itself... Anxiety-inducing,
stressful period of making hard choices about what you wanted to
do is just what, in my view, was intended and always contemplated.
Because risk and opportunity always are stressful things.

Because what we were trying to do there was consciously
avoid a womb approach of endless trusts, of substituting a
law firm wardship or a consulting firm wardship for a BIA
wardship or a federal wardship, was what we were trying to avoid.
Those histories aren't all that admirable of the other kind and
so we were trying to, and I'll make this point seVeral times
in different ways, we were trying to get away from that.

So the special tax avoidance matter that was written
into the bill... and that's all right, you know, we have...
Society is riddled with subsidized arrangements and preferential
treatments. Okay, that's all right. But we didn't have in mind
that it would be a forever special preferential treatment, this
kind of tax avoidance.

So what you face, I think, is a very, very healthy
prospect and ought. to be viewed that way, despite the acknowledged
painfulness that is associated with it. ©Now, another point on

Now, another point on that write-up... There is a phrase
that talks about... and it's reciting concerns that people ha\}e°
It's not taking a stance in this little write-up, but it says,
"Native land..." "There's a worry that Native land resources...

of falling into non=-Native hands." Well... You know, I suppose

that there are ways to worry about that and it may be a proper

worry, but this is a worry, of course, that's talked about when
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the assets become tradeable and transferable. - Well, you know,
this smacks slightly, in my view, of, you know, losing China
to the Communists or Lebanon to the... the Christians lost

Lebanon to the Moslems. I mean, what are we talking about?

We're talking about, of course, land might and resources might

fall into non-Native hands. It seems to me that phrase, depending

on what's behind it, is not a... is an alarmists phrase that
isn't all that helpful becausé the write-up goes on to say,
"These concerns are not unfounded." So it seems to take a stance
there. It seemed to me that that belies a very different view
of the settlement than some of us had in mind when the idea of
the possibility of alienating, as the attorney's say, assets into
non-Native hands was exactly the possibility that we had in
mind. R

That possibility would be rooted on something that

could be variously described, and one is normalcy... normal

commercial behavior, a movement toward business as -usual:;, a

movement toward providing a sameness for the Native population
in terms of the legal recognition and treatment that it had.
That is, being like everybody else. 1It's got'nothing to -do with,
I don't think, cultural traditions and this and that, but in
part of one's life, it's important to be like everyone else.
And the pért that is important to be like everybody else, it
seems to me, is the legalventitlement part and the recognition
of that stature. So what I'm calling, in as neutral a ferm as
I can, kind of normalcy, business as usual, in my view is one
of the goals of what we were trying to do. '
Another phrase in that little write-up that we had
talks about the loss of Alaska Native control over their land,
and that's all right. That's a proper description, but one
should remember that the other side of that, properly done, in
the transaction is a gain of income or money or value received

for the loss of Native control over some land. So I think it's
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a... maybe a trite point, but it's important to recall that
transactions are two-sided when they're properly and willingly
entered into and so a transaction consummated is inherently
two-sided and the loss of Native land control, whatever the
grim implications of all that may be, is countered by a gain of
something, presumably money, income, other kinds of assets.

Now there were also some quotes from former Congressman
Meeds and his role with the Ihdian... Policy Review Commission
and he describes American policy as "laws were piled upon laws
without regard to the effect of one upon the other." Well,

I don't think that accurately describes what we were up to,
anyway, in crafting the Alaska Native Land Claims Act. We were
very, very sensitive to not piling laws upon laws and: not
looking broadly at what it was that we were doing and what
some of the implications might be, indeed worried a great deal
about implicétions, knowing that there would be some for Maine,
as there subsequently has been, and for Oklahoma, and, indeed,
for Canada and whatever the other places are that I've since
lost track of where the Alaska Native Land Claims Settlement
has been a force. 8o we were well aware that this wasn't just
a little item between Senator Jackson and the Alaska Native
community. It was a great big thing that had wide, wide
implications that we knew about.

We knew we were doing precedential... not presidential,
but precedential... things, certainly within the U.S. and even
internationally. We were very conscious of past settlements
and their often bad and even sad outcomes. So Meeds description
of U.S. Native relationéhips.as "never been implemented by
consistent, coherent policy" was what we were trying not to do.
I think that, again without making it sound like a celebration
of the beauty of the Alaska Native Land Claims Act... because
don't charge me with that... But I just say that I do not think
that it's fair to say that it was inconsistent and didn't have
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a coherent policy throughout it and certainly underpinning it.

So I think the former congressman's assertions there were not

fair. As you see, I'm using some of these points as a
springboard to make a point or two.

Now, on to the Parker paper because... Academics, as
others I guess, when you get a paper and you're asked to be
a discussent, you read the paper -carefully and you avoid telling
the writer the good things he said or she said, and then you
kind of zero in on the ones you want to whack at a bit. B2An
important one, remark, in the Parker paper is that land tenure
and resource control was the focus of the land claims bill,
which, indeed, it was, at the expense of something Walt seems
to describe as other aspects of Natives functioning in the
society, really kind of implying that the legislation :.finessed,
or attempted to finesse all these other aspects. And all these
other aspects, I gather from some of our conversations of this
morning of other panelisté, include things llke what we'd call
the social dimensions, probably health and services and educatlon
and so on. And I think that that may be slightly unfair. You
can quarrel about, you know, how much emphasis was there on this -
or that, but I think that's slightly unfair. 7Tt ‘ignored the
other aspects. Because, after all, remember what we're trying
to do. We were trying to extinguish a claim and we devised a
notion to do it with a combination of land and money, and the
implication of that was that good things would subsequently

happen because good things generally do happen with abundant

land and money- Now, I notice the Fienup-Riordan paper makes

the point that suicides and educational attrition and some of -

-these bad statistics have, perhaps, not changed unduly but she .

also fairly makes the point that that isn't... that wasn't
central to the Alaska land claims act. I mean, how much do.you
ask of public policy when you're trying to settle that kind of

claim.
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On the other hand, I think that the Parker assertion
there that it was at the expense of other aspects is still only
partly true because those mechanisms that we chose, of how the
land was allotted and the money provided were really rooted,
themselves, in what I think we were trying to accomplish in a
social engineering way. Byron mentioned a synonomous phrase
earlier today, a social experiment, and that's right, but we
were really doing some social engineering, I would say, as well.

Because we were trying to accomplish some things socially.

‘We were trying to accomplish some things individually. That is,

for individual Natives and not just collectively, and that's
why we had a mix of things that had to do with individuals and
things that had to do with collectivism.

The reason we did things statewide in certain propor-
tions was so that one community wouldn't unduly gain a windfall
by happening to fall into it in soﬁe fashion with respect to
resources. So there's a whole lot of things, devices, that were
crafted in that act that I think, Walt, could fairly be described
as pointed toward a social individual and attitudinal changes.
Now, I'm thinking of the private corporation matter and the
financial experiences matter have to do with attitudinal changes
that we were hoping to accomplish, maybe even some cultural ones.
After all, if you look at the land arrangements with respect to
villages, and then when we put on that land selection for
economic potential, and then we said, "Well, what about hardship?"
"Yeah, let's have one in there for hardships selection," then,
"Gee, what about subsistence use?" "Right." and we worked one
in for subsistence use. I think that that is, surely it's
land-oriented and money=-oriented but I think was trying to get
at some other things.

And I would mention the ratios. I can't remember if
it stuck in the final bill, but recall that we had a ballooning

feature, I believe, where monies flowing into the compensation

Accu-Oype Depositions, Ine.

727 °°1.” Street, Suite 201
Anghorage, Alaska 98501
{807)276 -0844

4




N e R

,- . - .
~_____J —

7' T [
L [ L ~

HE
’ N

o

| S —

|
-

4
| S

|
L

W 0 ~N OO U~ W

L

V)

10
11

12
13

14
15
16
17
18
19

20

21

22

23
24

25

-364-

side would go in in a fashion that allowed them to be placed in
particular ratios and in early time so that people presently
living had access to some goodies from the settlement and so
on, legitimate arrangements. Also the stock shares matter and
health and services, and recall that on, specifically if that's
what we're talking about, Walt, on health and services, I think
it is so that there were some amendmerits lying around that had
to do with changing the relatibnship of Public Health Service
and the BIA to Alaska Natives in the coursé of this settlement
and I remember, I think, that that was a raging controversy at
that moment and if you look at... as I reread the legislative
history, the write-up seems to go to great lengths in saying,
"Now, this is... be aware that whatever we do here is not to

be conceived of as a backing-away by the feds." This is... The

term, maybe even used for the first time then, was bugging-out

by the federal government, I recall, by writing in whether or

not there might-be some changes on the..;wonlthe relationship

of the Public Health Service and BIA to the Natives, and it had

to do, at least our motivation, it had nothing to do with

bugging-out. It had to do with wondering if it was worth

reopening the question of whether .a racially-based health

service and dentistry and so on, is the best way to do it

forever. And that was fought back, as I recall it, and the

législation quite often says, "Now, we don't... No one's bugging-

out" and I notice that my good friend and colleague, John

Havelock, today made, to me, a startlingly strong statement

about how he feels that the federal participation and obllgatlon

continues to be as much as before and, I don't know, maybe more.
Now, even though we said throughout the legislation

that nothing in this was to change and so on, there was-certainly

true that there was some relation between the settlement of money

and land and what the presumption was about the necessary long-

term federal concern for Alaska Natives. The idea was that, you
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know, if you put up 500 million, initially, and 500 million more
in royalties and revenue, apd land... You know, unless it's a
terrible ill-luck of the draw, some good things are going to
happen, and those good things that are going to happen could,
could, mean that the need for longer term federal relationship
and participation might be a little bit less, with good luck,
than it would otherwise be. In fact,.some of the support... the
arguments for support for the legislation had to do with
convincing senators and congressmen that this was a cost effective
way of attending to legitimate social and economic needs of
Alaska Natives, and it was a better way, in fact, to do it

this fashion than it was to forever get bogged down into annual
BIA appropriations and health service appropriations: for this
and that. I remember a good bit of the argument getting outside
support for the argument turned on that.

And, recall that the settlement didn't have to be land
and dollars. You know, one always starts with whatever it is
that worked out and that's the base. But it didn't have to be
that. It might have been just land and, in my view, the reason
it was dollars also was that we wanted to get a fairly quick
chance at some improvements, some better things happening, in
addition to paying off for what was a legitimate claim settled
in a political fashion.

There even was, I think, some views among the staff
that land and dollars were somehow substitutable over some
range. We probably misjudged the fierceness with which the
Native community cared about the land portion of the settlement
being as much as it couid be, and the... not lack of interest
in the dollars, but I think we probably misjudged a bit that
the, as best you can talk collectively about Native community,
and I know all the difficulties with that generalization, but
still we probably misguessed that land was guite as central and
not very substitutable for dollars as we maybe thought they might
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be.

Recall, at the times, and different of my oolleagues
here have mentioned it and it isn't just a rhetorical point,
that the times here were times of the '60s where upWard mobility
was the theme, economic development was the rampant national
theme. It was the theme that was used throughout this legisla-
tion... the passage of the legislation, and the... I think the
Walt-Parker‘article, paper, as well as the Riordan paper, makes
this same point, that those were very much uppermost on person‘s
minds of upward mobility, reducing barriers to upward mobility
for minorities of all kind, and it was in ‘that tradition that
an awful lot of this took place. It was not just a matter of
"Gee, -commercial development would be. held up for Sohio.or.
somebody." That was vastly overplayed, in my view, as the
occa51on for settlement.

' So the other side of that is that that time doesn't
come too often where you have that confluence of forces where

it's right to go do something in a major, major way as the

‘settlement did. " Indeed, as -a lot of you and certainly most of

us, worried about was the thing could have unravelled pretty
fast if it had not been able to be moved through when it was
because not everyone still believes in all of that and Alaska
can't always be in front of the Congress with what is viewed by
others as special pleading. |
Now, Walt Parker.writes that the Natives thought that
the settlement involved sovereignty from the feds_to themselves
and didn't really realize that the sovereignty switch was from

“the feds to the state. Again, maybe... maybe a small quarrel

at the margin, but I would say if that wasn't realized, that
would be a bit strange because the state of Alaska was central
to so much of the settlement that it would be... it seems to
me a bit odd if one didn't notice that one of the concepts

involved was to move this relationship out of the federal
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arrangement, into something that's closer to and more recognizable
to most of the citizenry, and that is state government. And so
the institutions that were talked about were fee simple and
private corporations. Right, that's right. That's just as

we had in mind, using institutions that were common and recog-
nizable, with long histories and understandable, like those
two, complicated, as John Havelock properly points out they,

to teach corporations and maybe even fee simple. Still, we
wanted easily identifiable, readily understandable institutions
having to do with the state. And also, the state of Alaska, I
believe, was among other compromises it made in the course of
that settlement, the state was aware that it was quite likely
that most of the second 500 million was to come from the state
of Alaska and not from some other place. 8o the state has, in
my view, a proper and legitimate role in the sovereignty
matter. As an opinion, I would, myself, not like to see people
searching for new sovereignty arrangements, especially of the
tribal variety, as an opinion.

Walt Parker says in his paper, with respect to the
fee simple ownership and the private corporation form of
institutional arrangement, that this was "happenstance and lack
of better alternatives." I thought that was a curious word
choice. I would say it was mostly because of lack of better
alternatives... that is, these were the best alternatives, and
that it wasn't happenstance at all. I mean, happenstance, to
me, means something a lot more casual then the agonizing we
did over dreaming up something that was, I think, as inventive
as the one that we did.

Now, both of these institutions did, that is, fee
simple and private corporations, did place the state at center
stage in this and that is, again, something that I think we had
in mind. '

Walt says, also, in his paper, and this is maybe one I
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should just pass over, but you talk about... You describe the
problem of Congress being hoisted on its perennial petard
because what is done in one state, as seen by the Congresa, has
to apply to all. ©Now I don't think that is being raised on one's
petard. That's the way you do it. That's the point'of the
system and, indeed, I would argue... unless it's a word choice
matter that we're quarreling about... -that it would be an awful
arrangement i1f there wasn't uniformity and standardizatioa of
this sort.

Now let me elaborate on that. I think that... there
was a very widespread feeling in '69 to '72 that it was time
for Alaska,-nof Alaska Natives, but Alaska to back away a bit
from what was seen by many as an undue number and amount of
special pleadlngs. The unigqueness argument, which: has been sO
skillfully used by Alaska and political people in. Alaska see
to the flow of monies from the U.S. Treasury and various programs

-and all, very adroit and skilled thing, but you have ‘to be aware

that you come in with a land claims~settlement and someone starts
talking about 500 million to start with and SOO:million:more and
other assets,; like 44 million in land, that some legitimate
parties to the matter wonder. 'This is not a pork barrel matter.
They wonder if maybe the numbers and the ffequencies of the
special case for Alaska gets to be counterproductive and, maybe,
hurtful. '

Now -when the settlement finished up,'my.recollection of
some of.the executive sessions there in the United States Senate,
and not to breach those sessions, but my recollection was that
most senators around the table basically felt that, while it
wasn't quite a one-shot thing, that as a practical matter they
weren't keen on hearing many more great big proposals that come
in from the state of Alaska, and I say that, as I mentioned, as
a legislative assistant to one of the senators at that time

and there was, I think, widespread understanding that that was the
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notion.

_~ Now, I'm aware that senators change and they surely do
in Alaska, and that the personnel around committees and so on
change and so maybe that isn't an encumbrance anymore, especially
after 20 years. Maybe it's Alaska's turn again, but I mention
it as a part of it.

My own thought was, on the special case matter, just
one other whack at that, is that when I was with the Federal
Field Committee and subsegently, was that good public policy for
the nation is to have Alaska, as soon as possible, be just another
sister state, and the differentness notion changed to a sameness
notion. We're not talking about beauty and all that, but on the
matter of how it's viewed and how it gets treated in a macro
policy sense, it's a much better goal, nationally, to have Alaska
take its place as just another state and not everything that has
to do with the Congress and the executive branch with respect
to Alaska be a great emergency or viewed as a -special pleading.

I always thought that was an important goal.

Now Walt mentions in his paper, a little more specifical-
ly here, about this tricky problem of whether to alter the
current arrangement as you get toward the tradeability of assets
and transferability of assets, and I really am not up on what
the current arguments within the state are on that. I suspect
there are more than two sides in talking about this. I certainly
agree it's a great big subject proper for discussion and vigorous
debate. 2And Walt mentions in his paper what seemed to me to be
some notion that maybe a refederalizing would be a good idea.

Now if refederalizing means anything like I think it means, I
think it's a bad idea. I think that would be unfortunate if
you... if we came this far in moving toward normalcy... what I'm
calling normalcy... and in a way that is helpful to get the
federal involvement to be less... It seems to me it would be a
major setback if persons chose to so-call refederalize through
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(TAPE 15, SIDE B)
MR. JONES: ~-- some arraﬁgement.

I notice Walt uses a phrase, "federal communities"™ in his paper.
Well, I suspect federal communities must be awfully close to
reservations and it seems to me that's one of the few mistakes
we didn't make in public policy in Alaska, to use widespread use .
of federal ;ommunitiés arrangements, and Walt uses a very
interesting phrase, "relatively irrevocable" in talking about a
trust. Maybe attorneys have a definition of what a relatively
irrevocable trust is; but it seems to me that's an unhealthy
way to go. o

Now, if it's true that what we teach in economics and
finance courses at universities and what I suspect is taught at
the Chamber .0of Commerce in Anchorage, that .shareholders-really
control corporations, something that's, ©f course, not.all that
obvious... But if, under the present circumstances, there is a
small D democracy to shareholders and how shareholders make. ..
¢orporations behave and control is really there, if that is
correct then the task that he talks about of getting hundreds
and maybe thousands of persons to go agree on something is just
the right task. That's it. That's what you do is to go do that
and decide whether something-is to be extended and changed or
altered. So I don't find that... It's pretty frightening, I
suppose, and it could be pretty painful, but the notion of
shareholders behaving as shareholders, presumably freely and
willingly, is, I think, again a concept that we had in mind
playing out when this feature of the 1985s and the 1991ls comé
due. |

I think Walt gets to it correctly, especially at the
end of his paper when he says the major protection for the future
are institutions which benefit all Alaskans irrespective of
location or race and that this is the way to get political

support for something as citizens of a state, and that that is
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a broad-based... that that will be a broad-based political
support and that is the genius of political support, is to
make it broad-based and that that is the right direction to
pursue, and that state sovereignty, of the private variety,
offers the very best range of options and opportunities for
Natives, is the sentence in Walt's paper. And I think that's
entirely on target as an opinion and I think there should be

a rejection of the tri... as I understand, the tribal arrange-
ments or federal arrangements. After all, what you don't
need, in my view, is more factions or fractions of the Native
community. We don't need to replay the succession of Quebec
from the Canadian circumstance. I think that, for Canada also,
was just the wrong way to go. We don't need more factions and
fractions.

Walt says that the best feature of the claims act is
the flexibility it offers in... for succeeding generations of
Natives to shape the future. I think that's right. I don't
think that's just Fourth of July rhetoric. That's just right
on target in my view.

He mentions the other side of the coin is the hazard,
and that's right. Opportunities most always involve hazards
and that, I think, brings us full circle to the thrust of the
Native land claims settlement, the underlying concept of the
act that I think was there. That was to settle up, in a sense,
once and for all, certainly with respect to those claims, to
compensate for the past takings, to allow time to prepare to
transition to other arrangements, to enjoy some good happenings
in the meantime, like early dividend distributions, and so that
everybody has a chance, anyway, an opportunity to take their
place, not separate and not different, if they choose to be
fully enfranchised in the way that term is not used in the
sense of voting in politics, but fully enfranchised in the

sense of participation.
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‘A couple... Mr. Chairman, a couple remarks or two that
have come up from the morning session, as I know Bill and I are
the last two participants. I think Rosita may be the last...
the third participant... that come to mind were these, just a
remark or two. _

The subsistence use matter,_complicated, emotional,
important... For good or ill, for good or ill, I think that most
of the view at the time of passage of the land claims.séttlement
of the subsistence use item was that it was... maybe one-third
legitimate argument on the merit and two-thirds a method for
extending the size of the land portion of the settlement. I
say for good or ill, a view about it... My, and I'd be interested
if Bill or others have a vastly different recollection, that
once you'd done the going from ten million acres and going’to
44 million acres and then the selection for the land’potentiai
and hardship and to that, and then the:subsistence.and‘land use

I portion, Which’waS'not.included in the Field Committee's original

proposal as I recall it, it left it to the state of Alaska,
state administration, to see to the fair handling of those

issues that would arise... that I would say there was some worry

by a lot of outside participants, not so much the Alaska group,

that that was a... adroit vehicle for substantial additions to
the land portion of the settlement.

The final point, I think that while it's not a major
part of it, if you care about analysis and your Jjob and world
has always been with analysis and information provision and
caring about policy preparation and so on, I think we might at
least record that part of the Alaska Native Land Claims Settle-
ment Act was a little amendment that created the Joint Federal-
State Land Use Planning Commission which served Alaska well, I
think, until about... I think I have its last report, final
report, 1979, and that that was a very appropriate placé to

put this Land Use Planning Commission because it was just crucial
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that when you launch this thing, that you have a good attention
to kind of the hard analytical work about land use planning in
Alaska.

And the small anecdote to that was that one day I
visited Attorney General Havelock in Juneau with a little draft
of that idea and, in an afternoon, we whipped that out and got
the governor's agreement and got back and got Senator Jackson's
agreement and the Federal-State Land Use Planning Commission was
allowed. And an important part of that allowance is, to me,
back to the point of co-equality, that while you may not think
of it a lot on the front of your mind, because Alaska's pretty
lively and assertive as a state, but it was always a guestion of
how to get Alaska, as a state government, to really see itself
as co—equal to the federal government in the sense of féaeral—
state relations. So there was always, I thought, a useful way
to construct the mechanism. I'm thinking of the Federél Field
Committee, itself, where the governor was the co-director of.
the Federal Field Committee. It was an idea to get... ma...
not make the state, not coerce and not cajole, but to get the
state to think of itself as a full and fair participant on
these matters. And so the follow-on group,”the Joint Federal-
State Land Use Planning Commission, where, in fact, the state
became very, very participatory, was meeting one of the goals
that I think we had in mind, that act with respect to state
government and the federal government.

Thank you, Mr. Chairman.

| MR. BERGER: Well, thank you,
Mr. Jones, for, I think, a spirited defense of a view of ANCSA
based on mid-20th century notions of liberal democracy, and
notions widely shared in the United States and in Alaska, and

in Canada, as well.
May I, as a footnote to your paper, just say a word

about Quebec --—
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(LAUGHTER)

MR. BERGER: Well —-

MR. JONES: That was gratuitous.

MR. BERGER: It is only fair,
since the Prime Minister of Canada has resigned. Well, I'd
be willing to do so but then I'd have to translate, I think.

Canada adopted a new constitution in 1982 and French-

speaking Canadians, that is because they have a language of their
own, have certain rights throughout Canada. They have rights
as French-speaking Canadians. It's a characteristic that
attaches to your language. They have the right to public assis-
tance for their own... for education in their own language,
wherever they live in Canada, and these are rights shared by
English-speaking Canadians, wherever they live, and especially
in Quebec because we have an Anglo minority of one million in
Quebec and Francophone (ph), that is French-speaking, minorities

| in every other province, so that our constitution actually™

enshrines all of the notions that are in your Bill of Rights
as it was enacted back in 1791 and yet we have included, as
well, certain épedific provisions that recognize two official
languages, recognize that the‘country is bilingual and bicultural
and which, as well, give certain rights. This is not in keepihg
with the notions of liberal democracy that I think you espoused.
It gives certain rights to people who speak English or French
and those rights are exercisable anywhere in the country, the
idea being that the country is the homeland of both English
and French-speaking Canadians. Our constitution also enshrines
certain rights of aboriginal peoples and, in that sense, is...
perhaps goes beyond, if that's a neutral expression, the consti-
tutional arrangements that you made or adopted in 1791.

Forgive me, but we're... This is an international look
at these things and will become clearly so week after next and

the beauty of this sort of discourse on my part is that, apart
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from my wife, I don't think there's anybody else in the room
who can argue with me on it.
{LAUGHTER)

Well, Mr. van Ness, we said you would have the last
word of these opening statements.

MR. VAN NESS: (INDISCERNIBLE)
you of that last notion, too, before we're through.

Thank you, Mr. Chairman. I appreciate the opportunity
to have been invited to participate in what I consider a very
important, a very healthy kind of midcourse review of the Native
claims settlement act, where you are with it now, what positive
things have flown from it and what problems there are still with
it. S

At the outset; I do want to make clear that the views
I'm going to express here today are my own and not attributable
to any past or present clients. And, secondly, I have to sadly
report that this distinguished panel has plowed this ground at
least twice from two different angles and there's very, very
little left to say that's new in terms of contributing here.

Just very generally, though, it's my view that ANCSA
has been a very, very successful piece of legislation measured
against other federal legislation that is also precedent setting,
unique, dealing with socially complex, historically and legally
complex problems, at least by all of the measures that I see in
Washington, D.C., and when I'm up here two or three times a year
and when I gauge back to the way it was when we had the initial
hearings in February '68 here in Anchorage. In general, it's
been a very, very successful thing.

It was, as a number of the panelists have noted,

a very radical effort at social engineering and it was done on

a very, very calculated basis. And I think that most of the
participants understood that there were massive risks that they
were undertaking here, the guestion of the fact that many of the
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people, most of the people who wound up in pésitions of top
leadership in the regional corporations and the village corpora-
tions knew very, very little about the corporation, very, very.
little about the cash economy in some cases, very, very unso-
phisticated. They had access to varying grades of competence -
and consultants and investment advisors and attorneys, and they
made a lot of mistakes in some instances. But even recognizing
those mistakes and looking back on it, they did terrifically
well in my judgment.

And one of the reasons, I think, was that there was a
total new challenge here, that the Native leadership and their
advisors, people they turned to, had a once in a lifetime challenge.
They rose to the occasion, that the human spirit reached to the
depths and brought out the best leadership'ana competence  in
everybody that was involved. That's got a bad side to it, too,
that I see about the experience and that is that most of these
people, like Byron Mallott and others, they're still in the same
leadership position and you've got the younger people coming up-
behind them and there really aren't.enough.leadership;roles;
There's kind of a vaccuum there, that there are so many of you
that are young, exceedingly competent, and now well-experienced.

But I think one of the problems you're going to see
here in the villages, Mr. Chairman, is that there need to be
new institutional opportunities, new institutions, perhaps, for
these younger folk to exercise their leadership skills at a
different point in time .and bring their different values, different
perspectives, different assessments as to what is impdrtant about
this culture and new ways to define the relationship to the land
in the context of a world that's changed greatly from what it
was in '68, or '72, or wheh your first aspirations about .
settling this land problem were and they go back to well before
168, obviously. They were raised in statehood, they were raised

before then.
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That's a problem, and I think one that needs to be
addressed and I think it needs to be addressed very carefully
and I suspect, from my point of view, somewhat conservatively.

Switching to another point, there's some blame to be
passed around here, I guess. There's a great deal of credit to
be taken, and it's my judgment that by and large the Alaska
Native people wrote ANCSA, that they won, in general, the councils
of war that none of us saw that were held in the hotels in D.C.
when they got together and had to make the tough decisions about
were they going tb compromise with Wayne Aspinall or Scoop
Jackson or Gordon Allott on an issue. But in the end, you look
at it, they won 95 percent of those compromises. It's their
bill. They wanted 12 ethnic regional corporations that followed
the lines that they'd agreed upon and organized on. The Senate
wanted seven, they said some were too small, too weak, lacked
resources, too remote, they ought to be stronger. The Senate
wénted to have an overall institutional investment advisory
corporation with a big mutual fund. They took half the assets
and ran it in there and had cautious, conservative, blue-chip
Wall Street investments that were the best and the safest that
could be made, and that was the part for the benefit, really,
of the afterborn, that there would be something there for later
generations even if the economy went bad and things didn't work
out and it was a bust otherwise. There was still going to be
something there. But the young, aggressive, competent Native
leadership of Alaska didn't want that. They didn't want one
big corporation. They wanted to make their own de¢isions. That
is, the individuals and the individual regions, they wanted to
exercise their judgment on behalf of their particular needs as
they understood them on behalf of their people. And they won
on that.

On the question that John raises about the whole
guestion of, weli, there should be a social welfare institution,
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a corporation, a Native foundation to look after the social
welfare side. Again, the Native peopié by and large didn't want
it and as a result, didn't get it. In this case they were .able
to couple with many who feared statewide institutions that were
massive, large, politically powerful, had the potential of
controlling the economy of the state. So it was a marriage of
convenience in that sense. But, again, the Native community
and the Native leadership won on that issue and, I guess, time
will tell whether they were right on it but, again, the arguments
they brought to bear were good, that for their region and their
culture and their pedple, they were in the best position to be
making the day to day decisions about investments, about social
welfare, about land tenure, and about culture. o

Next point is a gquestion that John and others have
touched on here and that is the limitations of the modern
business-for-profit corporation. TI don't share John's concern,

John Havelock's concern, ‘that the corporation is too limited to

'be responsive, because the corporation, throughout American 1life,

has turned out to be a very creative, very, very responsive,

very, very dynamic institution able to adapt itself to doing
everything that gets done in this country, practically, that

the government doesn't do per se. And the governmenf, very often,
gets those things done by replicating that pattern, through a
COMSAT (ph) and through a variety of other federal corporations
that are... and banking institutions... that are'patterned-after
the private corporations. I think the problem is somewhat
different here. I think you can amend state law to have small
corporations, smaller village corporations, profit or nonprofit,
that are somewhat closely held, that are designed to enlarge
control of the land and for those people and fit their circum-
stances. _ :
By the same token, you could do the same thing at the

state level I think it's a serious, serious mistake to think
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that you can or should launch an effort to, or that the effort,
if it's successful, would be good for you to have a federal
corporation, whether you're talking about the federal IRA pattern,
which I think is terribly wrong. It's a creature of the '30s.
It's a different time for a different sense of problems. It has
been by and large a tragic thing, in my judgment, because nothing
has come of it, for the most part, except misery, grief, an

awful lot of problems and not much opportunity. Part of that's
because the federal government's involved, extensively involved
... it's wardship, it's trusteeship, it's the Bureau of Indian
Affairs in all its worse aspects and it's nothing in the way of
opportunity, in my judgment.

By the same token, a pattern of federal corporations
after COMSAT, after the national banking system, is not good.

The Alaska Native people got the attention of Congress once, once,
and that was because of o0il. It was after Prudhoe Bay. That's
the only reason you got their attention. I mean, YOu'sent down
delegations of five to 15 of your most competent people and a

few attorneys to town, but you had their attention. It was
riveting. You had a great story to tell. You told it well,

You played it right. You won every tradeoff and the amount of
land went up and up, the dollars went up and up and, in my
judgment, you closed the deal at the right time because if you'd
have waited another week, it would have been gone.

But the point is that whatever kind of new corporate
creation you get, you want something other than the IRA. It's
going to be full of mistakes. It's going to have to be revisited
time after time after time to make it even work, and you're back
to trying something all new that, basically, is a new institution
with new problems and it's going to be years before you get right
back down to where you have the opportunity to be now, which is
solving substantive problems, problems of land, land and culture,
social problems, using tried instruments and institutions that...
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They're not perfect but you know how to use them. They're
cost effective. The dollars that are passing through your
corporations as a function of consultant time and lawyer time
are going down. You less and less need the consultants, you
less and less need the lawyers. If you go into new institutional
arrangements, you're rediscovering the wheel and you're going'to
come up with something, in my judgment, that's not going to be
really any better. | |

Touching on the point of o0il, you had a little.window
that opened up in connection with the D(2) lands bill. You had
the environmental community, the desire of federal land agehcies
to fight this out and find out what the Forest Service was going
to get énd so forth, so you got in there,Ayou‘had‘their;attentionm:
And as a lawyer who, at that time, was representing one:of the
regional corporations, we layered in page after page of amend-
ments to ANCSA in opening up new opportunities because that was
the only opportunity to come along since the adoption of the
Native‘Land Claims Settlement Act. And I~donft‘see any reél
other opportunities. You've got an '85 or an '86 report coming
out of the statute. I don't think that's going to be a legisla-
tive opportunity. I think that's going to be a lot of shouting
and screaming and recriminations, and it's not going to get
anybody's attention to the point of reserving five days for
hearings, field hearings, getting people lined up on legislation
and then taking eight or ten days of the two jurisdictional
committees to mark it up. It's not going to happen. You may
have a little window of an opporfunity in connection with the'f86
report on the ANWR, the Alaska... the wildlife refuge up on the
slope, because the oil companies, again, are going to be in that
one. It's going to be a big one, it's going to get people's
attention. You're going to be poised to do some amending to
take care of some of the smaller problems, midcourse directions,

without stopping and rethinking this whole issue, trying to go
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back and educate people on its historical antecedents, in effect
replicating the Native claims settlement act, look at that
opportunity. There may be a chance to get the 30 or 40 pages
of amendments and opportunities that you're capable of doing.
But it's not even clear if that's going to go..

If that isn't it, you're really off to 1991 and making
a heck of a good case to get people's attention. One of the
real problems you've got is, the people that were there in '68
and '70 and '72 are gone. Scoop Jackson died September first.
Outside of Ted Stevens, you look at that Senate and there's nobody
there. They don't know who you are, for the most part:. They
don't know the history of this. They don't know the social and
legal injustice that lead to the adoption of ANCSA. -Youw're
starting from scratch. You're dealing with people that by and
large have other priorities..

Talking about resources and people problems, it's
acid rain. That's what the peodple that you have to deal with
are concerned about. So the opportunities aren't great so I
wouldn't try to be too ambitious in terms of what you go after,
in terms of reorganizing the institutional arrangements. I
would try to make the ones you've got work and work better. 1I'd
try to open up some new opportunities and I'd do it only to the
extent that you win, which means that one of the things you
ought to strive for up here is concensus, and political concensus
among the Native group because you.can't win at all, you can't
even get a hearing, unless you've got some concensus when you
go down there. So you've got big problems to thrash out up
here. ’

On that point, I think that you've got to be specific

and I think one of my concerns about being here today, one of

the concerns about the papers I read, have read coming in, and,

specifically, the.overview... short overview paper on these

hearings, is that it lacks specificness. It's dealing in
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philosophy. It's dealing in ethical questions. It's local but

it's also international in scope. It's dealing with culture.

It's dealing with social welfare relationships between business

corporations and the land. And these are important things to
think about, to discuss. It's important that you have philoso-
phical bearings and are able to make the relationships and think
about them and understand them between land management and
cultural aspirations and social welfare concerns and the opera-
tion of business corporatioﬁs. But that's a lot to swallow and
nobody's ever going to agree on it.

These are the kinds of guestions that people at the

margin are always still in disagreement. So I think you've got

to look at some. specific things, have some specific objectives,
find .some specific agreement on' things. And these are-the tax
guestions, obviously, the problem of the afterborn, guestions of-
alienability. Look for new opportunities as opposed to taking
apart somefhing that*deesn‘t work quiteﬂlOO'percent perfect and

-spending all your energies trying to get it back together with

the knowledge you probably won't get it back together as good
as 1t was. | . _ ‘

Think about some opportunities you can get when that
legislative opportunity opens up. And opportunities are things,

from your point of view, that Congress doesn't have a point of

view on. Present them a new something and by and large you've got

tremendous goodwill there. The Alaska Native people and their
leadership are the most,competent‘group of legislators and
lobbyists I've ever seen in my life. They can get in any door,
doors that people that are in the lobbyist business as a profes-
sion... To some extent, I do a little bit of that. It's tough
to get in doors. You take an Alaska Native person, especially
one in traditional garb down there, and you can'get them into
any door, sell damn near any story, as long as somebody isn't

around to contradict it.
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So you've got great opportunities. I would... I would
keep it practical, pragmatic, and go after some of those oppor-
tunities. And on that score, Mr. Chairman, either under the
aegis of this commission, under the federal '85 study that's
being done, or under something that the Native corporations,
themselves, ought to commission and see that gets done, is that
we need a baseline, and we need it right now within the next
year to measure the question that we're talking about here. Has
there been any progress?

I haven't seen anything to compare with the "Alaska
Natives and the Land," any one book that brings together the data
that would let me judge whether this ANCSA experience was worth
a damn. What progress has there been? Is housing better in the
villages and for your people now than it was in '72? 1Is their
level of educational attainment better? Is the delivery of
medical services better? 1Is the incidence of alcoholism down?
Are families steadfast in maintaining a nuclear family unit?

Is that up since '72? And I suspect the answers to these
guestions are that they're mixed. Probably alcoholism and
suicide and some of these things may be about the same as they
were then. Maybe they're higher. But don't let that back you
off in terms of going and getting the data and publishing it

and comparing it, because that's what happens when people are
given cash, when there's a lot of inflow of population, when
there's a lot of opportunity. Look at Wyoming, coal development
there 15 years ago. It used to be a state where divorce was
unheard of, alcohol wasn't a problem. Hell, after coal and the
money started pouring in there and the new people, off the

scale in terms of the na... nation, lead the nation in all those
things. '

On the other hand, these questions about housing,
average family income levels, less quantitative things such as

opportunity to get university education if they want it for a
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village kid, these are important statistics. These are statistics
that people'can understand and you can make some judgment.

Have you made progress since '82? They're .also very important

in terms of selling your case.

Now when you go back to Congress, Congress is going to
say... and a lot of these guys are going to say, 40 million acres
and a billion bucks? "I want to see what the progress is before
you come in and ask me to 'Hey, change the institutions' or help
you out in some other way in terms of some more land or even
doing land exchanges and consolidations," and I highly recommend
land exchanges because they don't cost anything net. It's a
trade with the federal government. It's improving land use
management. It's also a great opportunity. for your villages,
for your corporations, to get something that may be exceedingly
more valuable than that icy mountain.that's in their back yard.

It may be an opportunity to go after land as an economic unit,

land that has hardrockfminerai-petential,»has-oil and gas poten— ... .

tial or timber, tourism potential,"residential. 1 agree with
Doug, this is your land and your land is your life, but it's
also your asset. You made tradeoffs and you got 40 million
acres and there are units of that that can be used. It doesn't
mean, necessarily, giving it up, that a lot of the land in Native
ownerShip‘in Alaska is emburdened. It's in your ownership but
it's subject to long-term leases, and those leases are very,
very valuable. Millions and millions of dollars are paid for
them. And hopefully, hopefully, there will be millions and
millions of dbllars of royalty and income coming out of those
that you'll all benefit from because of 7(i) and so forth.

So there are two sides to these transactions. They
do both need to be looked at carefully. Don't get stampeded
into only looking at one side of the transaction because there's
political rhetoric or arguments that can be made about the
sacredness of the land or so forth. Weigh them, evaluate them,
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look at the other side of the guestion and make rational decisions
that are rational economically but are also rational from a
cultural, social, historical point of view in terms of where
you're going or where your people are going or where that par-
ticular village wants to go and what tradeoffs they want to make.
And it's got to get down to localized levels in terms of a lot

of those decisions and I think the leadership in most of the
regional corporations recqgnize'that. And it makes it more
difficult. ’

One other point I wanted to make. There was a lot of
discussion earlier about the difficulty of the regional corpora-
tion or the village corporation doing things because it's a
politicized process. It's kind of like running the munigi-
pality, there's real electioneering to get on the board-éf
directors... people are running slates, they're out campaigning.
It is true that relatively little of that happens with the modern-
day ‘business corporation per se, but it does happen. There are
fights to get... proxy fights to get people on the board of
directors. There are hostile takeover attempts and tender
offers. Look at Boone-Pickens and Mace Petroleum going after
Gulf right now. That's a political process. They've got public
relations people, they've cot lobbyists. So that's not alien
to the corporate world. You get it differently, though;, because
your corporations... and by vour choice, you made them not only
business-for-profit corporations, as Byron was saying, measured
by a very, very tough standard. And that is, generating profit,
being lean, mean and hard, having no excess baggage. By and large,
you aren't doing it that way. You want to make profit. Most of
them do make profit but you also made conscious decisions that
you're going to be a social welfare orgénization that's going to
£ill in behind the feds, behind the state and behind local
government and yvou're going to employ so many of your region's
people... as a... decision that has nothing to do with economics.
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It's to train people, train them to leadership positions. 1It's
to pump money into local economies, and you're making conscious
decisions like that. Now that makes it harder to run a corpora-
tion and be profifable and have the kind of bottom line that
you'd all like, or at least that your managers would like. But
you're peiforming a governmental kind of function here that is
not being backed into, I don't think. " It's an outright political
choice that you're making. In many cases, I think it's the
right choice. It's tough to do when the economy is hard and
interest rates are 20 percent, as they have been recently. It's
terribly tough to do but part of your culture, your spirit,
your caring about one another, or at least that's the way I
read it, and I don't think it's wrong per se. I wouldn't run
away from it because it's accomplishing other objectives that
just don't flow to the bottom line in Arthur Anderson's report.
'But you can see the results when you look around some
of the communities, some of the corporations, and what they mean.
Finally, I'd go into this‘commission‘proceedings and
everything else you do over the next couple of years with a
heavy, heavy sense of politiéal realism about what it's going to
be possible to get done in your legislature and the federal
Congress. And I wouldn't create any expectations that are too
large because if you do, those of you with village and :egional
corporations, you're going to have real, real problems. I
wouldn't... Obviously you're way to smart to over promise, but
this whole gquestion of creating the expectation, especially
among the less sophisticated people in the village, less sophisti-
cated in the sense that they don't .understand the institutions
on a day to day basis, you're going to create a problem that I
don't know how you're going to cure. Because I just don't see
too terrible much being delivered over the next four to five
years in terms of fundamental change and new institutions and

tapping of new money and giving back some of these parks and
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refuges that were established a couple of years ago, to either
the state or to the Native people.

As I said earlier, I think concensus is very, very
important. I think timing is also very, very important. So
I'd try to get together on that concensus business as soon as
possible because, even once you get it togethér, you may not have
the right timing and you may have to sit on it for awhile. And
I think the proceedings of this commission, the involvement of
the people in the villages, the distinguished panel you have here
and the many others that will be heard from, I think, can be
very, very important but I would keep it politically realistic,
focus on the practical... and when you're not focusing on the
practical, make clear that everybody in the audience understands
that you're now operating at a different level. We're going to
talk philosophy, we're going to talk ethics, we're going to talk
about the ideal world and make sure that some distinctions are
being made here. Again, this problem of creating expectations
that cannot or probably cannot be fulfilled is a very, very...
very, very important one.

| Thank you, Mr. Chairman.

MR. BERGER: Thank you, Mr.
van Ness. The point you made about the data base, that is,
statistics comparing the position of Alaska Natives from the
point of view of health, housing, education, welfare and so on,
I believe that that is a job being undertaken by‘the Secretary's
1985 study, the Secretary of the Interior's 1985 study. I think
that's what that study is about and I think those statistics

will be made available.
MR. VAN NESS: Mr. Chairman,

I'd like to point out though that part of the interesting history
about the Native claims settlement act is that in 1968, when the
Congress, the Senate, had the first hearings on the question, we
had the Department of Interior up to ask them, "Well, who are the. 2!
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Native people? Where do they live? How many of them are there?
What are their social welfare conditions? What's their educa-
tion?" And I must say it was the most miserable, embarrassing
situation of my life that they couldn't answer... even begin to
answer any of those questions. Further, they said they didn't
have the capacity to go out and find any of the answers, which
lead Senator Jackson to say, well, he was going to go out and
take Senate money and hire Rand Institute or Battell Memorial Lab
to go out and search the data files and find that information.
And Senator Eartlett said, "No, I won't agree to that. We've
got a little thing in Alaska called the Federal Field Committee
that came out of the Alaska earthquake and I'll have Joe Fitz-
gerald come and see. you,"” and he did and they did the study f£for,

I think, four hundred thousand decllars and =--
MR. HICKOK: It was 55 thousand.

MR. VAN NESS: Was it 557
Well we were plggybacklng some other money, at any event.
MR. HICKOK: That's .all

the field committee spent, anyway. :
MR. VAN NESS: In any event, .

they may be the appropriate people to do it now, but I'd have

more confidence, I think, if it were done by some institution

like that or a state institution or by the Native community,

itself.
MR. MARTIN: Judge, if I could

just say... I'd like to say one thing, not really a comment.

But I think that last>point, in answer to your question, is an
important one. I don't have all the details of what the

Interior Department is doing for that study but, totally aside
from their record in the past, I would be amazed, based on what

I know now abouf the way they're proceeding, that they will
produce a report with the requisite sensitivity and continuity
from the earlier report that it would give anybody what they need.
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I think they're doing it and I think what they do will be
useful, but absent some fairly independent recitation and
disciplined study, I don't think you'll get answers to this
whole chain of gquestions Bill asked about whether things
have really gotten better over the past few years.

MR. JONES: Maybe we should
ask Joe Fitzgerald to come out of retirement in Montana and
gather the team one more time.

MR. BERGER: Mr. Hickok?

MR. HICKOK: Let me comment.
As one who operates a information and data base in Alaska and
probably has as much of this information handy as anybody, I
can assure you that the 1985 study has not made any contacts
with those who have the information. And I find that incredibly
crazy.

MR. BERGER: I'm sorry that
you brought it up.

(LAUGHTER).

MR. BERGER: Mr. Johnson?

MR. JOENSON: I would like to
make just one brief comment, Mr. van Ness, about what you refer
to about the use of the corporations and the fact that we have
consciously, in some cases, taken on some un... what might be
called unbusinesslike or social type of activities. The problem
that we have when we're faced with a corporation or this type
of thing is that we're graded by two differing standards and
sometimes contradictory standards. At one point we're graded
by a social welfare-type... how well we do that type of thing.
On the other hand, we're graded on how well we make a profit.
And those are contradictory and difficult'things for us to be
graded upon and have both of those successes be simultaneous,

that we have to meet them both. And it's impossible to do.
MR. VAN NESS: Well, my comment
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on that is I agree with you a hundred percent --

MR. BERGER: Mr. van Ness.

MR. VAN NESS: You're walking
a tightrope in terms of doing that by comparison with every other
corporate manager that only has to look to7the.bottom line and |
be graded there, because your annual meeting is going to grade
you on your social welfare contribution as well has hold you to
an austere standard of profitablility. And that's... tough and
impossible but I think it's a high compliment to many of you
that you have performed so well in carrying that out. But maybe
that is a thing that you people need to address, and I don't
know what the answer to it is. Maybe it's running community
colleges or vocational training or something. I don't know, but
as a stop-éap basis, I think you've done a very admirab%géjob.

MR. JOHNSON: Can I guote your
compliment in my annual report?

' (LAUGHTER) |
. MR. BERGER: Forgive me, the

only reason I interrupt these exchanges by mentioning your name
is just so it's on the record.. ' .

' Well, I think that we should allow Walter Parker to
get back into this thing now, and then some of the people sitting
at Mr. Parker's table might want to make an observation or ask
a gquestion and I welcome Mr. Joe.Upicksoun, who was with us
earlier in the week and i'm~glad to say has joined us again.

So, Mr. Parker, would you go ahead?

MR. PARKER: Yes, thank you.

I was very happy Byron Mallott opened the discussion
in speaking of developing a moral imperative. I skirted around
this somewhat in the paper and it was what I was addressing
somewhat in creating a sensitivity through the educat;onal
process and other means in developing an overall reasonable

concensus on what the future of Alaska is going to consist of.
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Certainly, there has never been a claim settlement
without that moral imperative had not been developed once and
it certainly can be done again, maintaining it and sustaining
such a thing for the long period... I view as one of the major
roles of major institutions in the state of Alaska, the university.
Elements of the state government need to... have been charged
with doing this sort of thing and need to continue to do it.

But as... In following your lead, Mr. Chairman, and
going back a bit, why certainly Western capitalism shaped the
Protestant Reformation to suit its need and provide it with
the moral imperative that it needed for development. And no
ongoing, major social development of any scale, and viewing our
own social development here as a major scale, to us at . least —-

(TAPE 16, SIDE A)
MR. PARKER: =—- can proceed
without this happening. And in Alaska, the problem has always

-been in that we get a good, short burst of energy underway and

then it becomes very difficult to sustain because there is no

particular Protestant Reformation to sustain it, but certainly

'we can certainly create something. Government is a most imper-

fect vehicle for the long term, too, but it does need to be
done. It's probably going to be the primary responsibility of
the people who live in Alaska generation after generation to
insure that a solid group of them try to create that type of
moral imperative which is going to make these things go forward.
As Guy Martin pointed out, it is a living law. It has
been from the first and it, as I said in the paper, you have
to view it in the context from right now of developing it over
the next 50 years, the next two generations. One thing they
didn't mention that I got into in the paper which I didn't
mention in the summation was the effect of the act on the
population patterns of Alaska. I really believe that one effect
of the act is going to be generally to fix the villages in place
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for a much ionger time than they would have been without the
act, and the role of the state government is to recognize this
and base its policies for the long term that the villages will
be there. Whether they are the most efficient place to deliver
services in the crudest type of analysis is not really the issue
becausé both governments have said, through the act, that the
villages will be there, in place and they are that kind of
framework on which you can build a future moral imperative
that, in the future, as a social makeup of Alaska.

) I think that, looking at... Dave Hickok brought up some
of the original Marshall decisions and those things. I think
we have to, you know, really spring forward from everything
that has been developed in North America that has sprung from
those. When I studied constitutional'law,'Justice Marshall was
not one of my favorite sources because I disagreed with a great
deal of what he did and I still do. I think that the United
States is living with some fundamental mistakes that Justice .~
Marshall made that we... in not only dealing with American
Indians, but in federal-state relationships and everything else.
So, I don't... I think, you know, it's the time to think bfoadly
as far as developing new coﬁcepts in this as the staffers did
who wrote ANCSA. I think that nothing I have written I would
want to take away from what the people who were providing input .
to that were doing in trying to change federal-state relation-
‘ships to meet new needs.

A Bill van Ness summed up admirably at the end on that.
And Charlie Johnson's remarks on the state-imposed things, I
... State impositions, I've... think that the state'bureaucracy
is an absolutely key element in the successful implementation
of this act and, because it is close to home and more easily
controlled, we have a better chance of making that state
bureaucracy an extremely positive force that it is in some

areas, but unfortunately not in others. And the... It's... One
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of the key groups of people who are going to determine whether
the villages, as social units, whether the villages, as
corporations, succeed over the long term. So having state
bureaucracies which are motivated to do the right thing, the
right thing as we're talking about here that carries over from
administration to administration, is something that I think all
of us who are concerned with this need to devote a good deal

of attention to.

I was happy in John Havelock's remarks that he got in
some depth into what, you know, the true rights of the land owner
have been for the last 50 years, an extremely complex.subject.
But as I said in the paper, I do not believe that Alaska Natives
truly understood what their rights would be as land owners in
the new world after ANCSA. There wasn't particular time to
provide the in-depth explanations. The Native leadership
certainly didn't have the financial ability to do that Jjob at
that time. I regarded it as the role of the state, primarily.
The state was strapped for resources at that time. It did have
enough to do it if it chose to, it just didn't choose to make it
a real priority in explaining, you know, how the state was going
to handle these new corporations which were creatures of the
state and so forth. And I'd stand by the statement that Alaska
Natives did not understand what the change to state sovereignty
was going to be in all of its aspects.

The... Other points that John made, and it hasn't
been Anglo Saxon land tenure for half a century. I wouldn't
disagree with a bit, and, of course, the changing role of the
corporation is the key element to all this. But it points out
that, because these are rapidly evolving situations, the
flexibility is there to create locally the kind of institutions
that can provide a more successful resolution without going to

Congress and, in some cases, without even approaching the state

legislature.

Accu-Gype Depositions, Ine.

727 “°L" Street, Suite 201
.Anchorage, Alaska 99501
{807)276 -0544




J

W

oY
[

Fo
[

&

Bl

[N

| A
|

[\

W 0 A O ;B W

10

11
-12

13
14
15
16
17
18
19

20
21

22

23

24
25

-394-

In... separating out the subsistence right of one
of the points Doug qones and John Ha§elock both brought up,
Doug'in pointing out where I referred to the land... the claims
settlement substituted land tenure and money for satisfying
other aspects. I was thinking more strongly of subsistence there.
I mean, my... At that time, subsistence was important to a lot of
us but not nearly as important as it became in the next ten
years. So my view of it is very much colored by what went on
in subsistence in the '70s, which you heard a lot about but which
was not, before the tradeoff was definitely made, in order to
get the bill you couldn't_opeh up that whole raft of legal argu-
ments that exist in the United States on the control of living
resources. And I think the decision was right to.do it that |
way. I don't disagree with that particular decision begcause
it would have certainly brought in a whole new raft of dissident
voices on the bill. So it's something that needs to be covered,
as I said earlier, over the long,terﬁ. e - P
And the other point John made, individualism atiéhe
expense of group intéresté, I think that, going back to the
villages, that we have established by saving the villages for
the immediate and, hopefully, the Qistant future as viable
social institutions, that we have established the framework
where that kind of communality can continue to exist within
the social framework of Alaska, irrespective of how much individu-
alism pertains in the urban areas and how much of a dog—éat—dog
situation pertains there. Hopefully, the urban areas will
changé and becomebmore communal in their outlocks on life as
time goes by. '
‘ I think I've... covered most of the points that
Doug brought up. A few... Happenstance was probably a bad
choice of words, but I used it in the sense that everyone
involved in developing the claims settlement were, you know,

creatures of their legal environment at that time. We were
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working within the federal-state relationship and so, not having
the time to or the political power to broaden that relationship,
that's how I inserted that. But bad choice.

Congress and its petard I'll defend. It... Congress
is... I used that in the sense that since Congress is the
parent of the constitution, why it has developed the petards
upon which it hangs itself, whether it's in handling discrimination
between states or anything else. And I agree with you, I wouldn't
particularly want a Congress which was able to discriminate
strongly between the states. I don't think... Most of us would

sometimes feel that Congress discriminates against us in certain
areas. If not Congress, at least the administration does.

On federalizing, I didn't mean that... and I went back
and reread that and I don't... didn't really mean that we should
seriously consider getting into refederalizing anything. It's
one of the options that's been discussed strongly. But I think (
Bill van Ness covered that in about the same manner I would have.
If I'd emphasized the point, I do believe the IRAs were for the
1930s and we can certainly do better now without getting into

major legislative initiatives.

On the point of a relatively irrevocable trust, I
simply meant by that that legislative bodies have the means by ‘
which you can revoke trusts and, if the courts uphold them, why
then, of course, the trust is not irrevocable. Even a very strong,]
enduring trust like the Bishop Trust in Hawaii is constantly
subject to a tax on one means or another. But I think that
strong trusts are a means of establishing enduring land patterns
in Alaska in the Alaskan situation and many areas, if that's
the desire of the land owners.

On the LUPC, I appreciated the kind words but the
problem with the LUPC, Land Use Planning Commission, as the
commissioners debated at greath length whether to continue the
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commission and the general concensus was at that time the
special commission should have a finite life, and that it was
the job of the existing governments, the state and federal
governments,.to resume their obliga... any obligations which

the commission was uﬁdeftaking. And those recommendations were
made to both and I don't see any signs of institutional develop-
ment on the state's side which is going to take the role of

the commission yet in not resolving federal-state disputes,

but in resolvingdisputesbetween state agencies which, as
Charlie pointed out, are... probably affect most of the village
corporations or any state land owner more than federal agencies,
in most cases.

Finally/.I; like Bill van Ness, have a very poéitive
outlook on what's poésible within the state. That certainly
doesn't mean it's not going to... it's going to happen without
a great deal of hard work, but I don't believe that anything has
happened up to néw that would keep us from working out a satis-
factory future. Aﬁd‘I still, after listening to my colleagues
around the table, think the major.reéponsibility is on the
state government and state-created institutions to maintain
that positivism and to maintain the relationships between
all Alaskans to make things work out. )

And I think, on that, I will close, Mr. Chairman.

_ MR. BERGER: Mr. Parker, could
I just ask you one gquestion? Mr. Jones said that subsistence
was regarded by Congress in 1970-71 as not altogether a,genuine'
plea for land to allow people to pursue traditional subsistence
activities. He said it was one-third génuine and two-thirds...
this was the view of congressmen... two-thirds a ruse to get
more money. In the course of the Mackenzie Valley Pipeline
Inquiry, we had the same difficulty. That is, a refusal to
take subsistence seriously, a refusal to believe that there

really are people out there in rural Alaska or northern Canada,
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wherever it is, who go out and obtain their food from the land.
And, of course, it's a subject where it's a little difficult to
get statistics that everybody accepts. It's often difficult to
get any statistics, but you mentioned that subsistence had become
a special concern of yours in the '70s.

Do you have any observation to make on what Mr. Jones
said... Mr. Jones didn't say that this was his view, but he
attributed it to Congress... and what public attitudes are towards
subsistence activities on the part of Alaska Natives? Not the
kind of broad view of subsistence that I gather prevailed in 1982,
but in that more limited sense. y
MR. PARKER: The view of
Alaskans in 1970 are =-- e
MR. BERGER: Well, then and
now, if you are able to...

MR. PARKER: I think the
problem is simply that... the Land Use Planning Commission,
of course, had to handle subsistence as 'a major concern through-
out its existence, and in its first public hearings was where it
began to be established as an absolute major priority. Before
then, the hearing record was certainly very elogquent on the needs
of Alaska Natives for wildlife, not simply for consumption but
for cultural maintenance and "Alaska Natives and the Land" stated
that very eloguently. So the matgrial was there.

What was missing is that the... all those with interests
in the commonwealth, legal commonwealth at that time, of Alaska
fisheries and Alaska wildlife, were simply taking adamant
positions and going out across the country and, of course,
recruiting their colleagues. And I mean by that, people who
were interested in fish and game management regarded subsistence
at that time as anathema, and many of them still do. We've made
some imprint there on the attitude of fish and game managers,

but generally, you would have expected to hear from that
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particular group. Guides, of course, regarded it as a threat

in large, and then the urban hunting. And, you know, it's all..
The record is such a detailed one and nobody was willing to take
the time to sit down as "Alaska Natives and the Land" did and
from then on, and go through it piece by piece, area by area.
But that's the way, of course, we do fish and gamée regulations
in Alaska, is one small piece of the state at a time.

And the Congress, you know, it would have taken a great
deal of time to totally educate the Congress on this particular
issue, which not just because of the use of the consumption,
which is very real, but also because of the relationship of
wildlife to Alaska Native cultures and traditions, which we're
all familiar with now.- These things were not as widely known
as they are in 1970, of course. But still, that's what I was
getting at when I said we have to continue to developlsensitivity
and linkages to get the true understanding of the importance
of this to villages, like Tununak, Point Hope, even the larger
communities, Barrow, Bethel, all of them. You know, they... It
is the understanding.of the urban peoples, is still not there
as strongly as it should be. And, you know, that is a critical
education job which I regard the state as having some responsibility
for. |

_ MR. HICKOK: I'd like to comment

on this. I think there are lots of memories on this subject -

and everyone looks at it a little differently. But there's a
grain of truth in just about what everyone has said here, from

my memory. And I did, in 1966-67, a statewide study involving
hundreds of Native Alaskans on the subsistence issue and I came
up, and in "Alaska Natives and the Land", with 60 million acres

of subsistence land. And you'll recall, and as 1830, the Senate
version, there was a classification system for subsistence. 1In
other words, all public lands that would remain in the federal

government's terms would be classified with a subsistence priority
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around each wvillage.

Now that... When that got into the dialogue between the
House and the Senate, that fell out, and I think, in that context,
Doug's comment about the relative importance may be right on
from the Washington perspective.

In addition, I remember one Sunday morning getting a
call, very early morning on Sunday, from Willie Hensley. I said,
"My God, those guys have not gone to bed yet," and AFN was
meeting on a Sunday morning and they asked me to come down. They
were going down to Washington in a couple of days on some further
hearings and so on, and they were in this throes of changing
from the 20 million to the 40 million, if my memory is correct
on that. &and I said, "For God sakes, if you're going to base
any of this on subsistence, go for 60," and, of course, it never
got really articulated that that was the real, or as close as
anybody had been able to figure it, land base of actual use and
occupancye.

It would be... It has not been done in this state on
any statewide basis, any real appraisal of what subsistence
lands are needed. We'vé done bits and pieces of it. In the
Arctic villages, Arctic Slope Regional Corporation, there's a
very finite inventory that tbok place in the planning process
over four vears... Joe, wasn't it?... of village meeting after
village meeting over a period of four years in which all the
elders and all the folks involved put down in detail where the
hell their sled tracks were. Aand that has not been done in...
as widely across the state as it would be necessary to really

‘examine the subsistence issue closely again. But I think there

was a big slippége in the House-Senate compromise when the

subsistence classification around villages was allowed to go by.
MR. BERGER: Yes, Mr. Parker?

MR. PARKER: Just to follow up

a little bit on that, you know, when I was on the Board of Fish
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and Game, why, at that time, you know, the issue was before us
all the time in the early '70s and the boards of that period
were adamant that they wouldn't even consider a concept such
as subsistent... subsistence areas. And after I left the board
and was with the commission, I had two commissioners to work
with and I wasn't able to move either one of those even an
inch towards really, even though after we got the state's
subsistence legislation passed and got a subsistence division
created, getting fhat simple concept that, you know, of a
subsistence area created has run into extremely strong opposition.
And that's why I keep emphasizing that, you know, building
sensitivity to the reality of this as local needs and the rights
of local protection is not something that's going to be: achieved.
easily. But I think we have made some headway. I think. that
attitudes in major urban areas, while they wouldn't appear to
have changed, if you listen to some spokesmen, if you were to
get into some reasonable surveys, there.would have been changes
since the early '70s. So it's one of the reasons why I'm some-
what more positive than others, maybe, on these things.
4 MR. BERGER: Yes...

MR. HICKOK: If you want to
recognize someone else, that's okay. _ .
MR. BERGER: Yes, I will, then.
Mr. Peterson, then, Frank Peterson. '

MR. PETERSON: Thank you,
Mr. Chairman. '

First of all, I guess i need to say, as I'm sure has
been said before as you started this conference, that I'd like
to express the appreciation to the Inuit Circumpolar Conference
group and the World Council of Indigenous People in sponsoring
this conference, these hearings.

Individually, I serve as the president of our village

corporation called Ayakulik right now. I'm a current director
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of our regional corporation in Koniag. I also have served as a
tribal president for one of our villages.

As I've been listening to a lot of these comments here,
many questions have been coming out and I'm trying to understand
the purpose of this Alaska Native Review Commission and as you
state, to do an independent assessment of what's happening in
Alaska to indigenous people. It's an international effort to
to assess the affects of ANCSA, what has happened since 1971,
recommendations will be made for the future of Alaska Natives,
et cetera.

Now, I do have some strong feelings about what has
transpired to date since 1971. I have served in Washington
along with Guy Martin in Congressman Begich's office as*an
intern so I was able to observe the activities pertaining to the
claims act during that time.

Just a note here before I forget it, it was very
interesting to hear all of these comments, people like van Ness
who have been directly involved, Doug Jones and Guy Martin, John
Havelock. But I would hope and urge the commission that, as you
travel to the villages, that you pay as much attention to the
comments that they will be making out there as you have here. I
know that you have professionally-done papers here that are going
to have an impact, I'm sure, on the results of this study and
the conclusions that you're going to be drawing based on these
kinds of comments, as they compare to the comments you're going to
receive from the villages.

As we started this hearing this morning, one of my
first notations that I made was immediate reaction, ANCSA as it
pertains to Alaska Natives is a farce, you know, because as I
look back, how much land has the Native communities or Native
people actually gotten to date? Okay, it was commented earlier
that land is not accruing to individual Natives, that is true,
very true. As to the amount of money that is being referred to
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as 962.5 million, I think I've added up a total of six thousand"
dollars, plus or minus, that individual Native people have
accrued as a result of the claims act. So in that sense, it is
a farce.

I've heard comments such as landmark achievements,
heard comments about the claims act being... a very successful
legislation, but in terms of the individual Native person, I
would have to contradict that. I don't think it's been véry
successful. All one needs to do at preSent is look at the 200
and some annual reports that are required to be submitted, take
a look at the 12 regional anﬁual-reports. I think it was Mr.
van Ness who said that there's no documentation now similar to
the "Alaska Natives and the Land" that would indicate any progress
as a result of the claims act. Wéll, take a look at some of
the annual reports. And I think in the Western societ?, as far
as profitability, one looks for the bottom line, profit ér‘loss°
I think if you look at the status of each of these 200 or so
corporations today,‘you will find a dismal failure in this »
concept and experiment called the Alaska Native Claims Settlement
Act.

I need to say these things because they're bothering
me. I'm sure they may be bothering a lot of people who may be
listening or are gdoing to be reviewing the results of this hearing.
Like I said, there are a lot of guestions that I have that are
coming up. They're not properly formulated yet, but I think as
the commission travels to the villages, you're going to be hearing
some very étrong comments about.the_prés and cons of the Alaska
Native Claims Settlement Act.

One-additional comment I'd like to make is with

regard to what Mr. van Ness and Mr. Parker said about the IRA

act being a product of the 1930s. You know, I grant you that.

It is a piece of legislation that was written back then, but as

far as the application of that law here in the state of Alaska,
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among our village communities to date, that law has not been
given the opportunity to work. People have not been given the
chance to make that law work. I think if we were to reassess
the practicality of the Indian Reorganization Act as it pertains
to Alaska, I think that may be the best possible way to implement
a piece of legislation similar to ANCSA because, in the first
place, it is a form of government which can provide services to
the people that we refer to in the claims act, in a certain
section of it, also as it pertains to the profi... profitability
of a corporation. It provides for a federal charter in that act
for village communities or tribes to get involved in profit
activities.

So I must disagree with your statements that the IRA
act is not workable in Alaska. All I.... I think I need to say
that it needs to be given a chance to work before it is completely
condemned.

Thank you.

MR. BERGER: Thank you, Mr.
Peterson.
- Well, that certainly gives us two views of the claims
act here today. Mr. Havelock and then Mr... Oh, Mr. Havelock,

you wanted --
MR. HAVELOCK: Thank you.

Some of these things tend to get lost. I know you've
got other speakers you want to get on, but I would not remember
some of these things later on. I guess whether it's a dismal
failure, as Frank said, or whether it's a great success may
depend, in part, on whether you come from the village or whether -
you come from Washington, D.C.

I wanted to let go... did not want to let go Doug's
remark that... which has been touched on by others that subsistence
wés viewed as an adroit vehicle as... At least it certainly

wasn't some Sort of a scheme on the part of Native interests and
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certainly wasn't seen by those of us in state government as
anything like that, nor was it seen that way by the commission,
as Dave Hickok has pointed out. The 60 miliion...AIn facﬁ, at
some point, 90 million acres, as I remember, was talked about as
the subsistence framework for Alaska Natives. Once that number
was out, of course, it did become useful to use that and see

what else you could get in terms of the economic settlement

because the problem with the... with those larger numbers was
that they, all they were going to do was give a trust... a
trustees... or, pardon me, a trust beneficiary's interest in the

land and you'd get, you know, the right to hunt and fish and
gather on it but you weren't going to get a dime's worth of
any other estate in it.

Bill commented, in beginning his . remark... Mr. van

Ness, that it, from... it was measured .as radical social engineer-

ing. It was a success, and that brought to mind immediately

what Fred Paul had said over and over during the settlement and - .

Joe Upicksoun and others, that... who insisted that this waS'to
be a settlement of a legal claim and we should understand it as .
settlement of a legal claim because they understodd, from their
past experience, that if it was started and treated and brought
social legislation, that it was going to be, as has in-somé
senses been implied in what's been said here, some kind of a
termination act. That is; it would absolve the federal go&ern-
ment of any further responsibility for the social and health and
other purposes of Native peoples and other respon51blllt1es
Viewing it as a legal claim, though, did have its
deficits in that it tended to bring more of a focus on the
quantitative aspects of it. I mean, how many hours and days were
spent talking about numbers‘of acres and numbers of dollars and)
relative to that, the gqualitative aspects of the settlement, |
including the system of corporations and so on, was relati&ely

neglected, even though it was discussed.
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And it seems to me that Mr. Peterson's point with

respect to the failure comes home with respect to that social

engineering aspect which was inevitably in it. That is, from
the point of view of Alaska Natives, there was certainly a... a
settlement of the claim but from the point of view of the
Congress, the point of view of the Alaskan state institutional
interest, it was, indeed, some kind of a social settlement also.
And there was great concern on the part of the governor and the
part of others that the vehicle was going to deprive us of the...
of the... some of the major aspects of social justice, if you
will, that needed to be addressed. The background to the adop-
tion of the Alaska Native Claims Settlement Act was, in part,
the courageous and ultimately united push of the Alaska, Natives
for their settlement, but the other part of it was the Congress,
which you may remember in that era was aroused by the picture
of poverty in rural Alaska, and by poverty, generally, in the
United States. ‘

A corporate form didn't really address that and I think
that Mr. Peterson is gquite correct in identifying the impact of
the settlement with respect to the average village dweller. Let's
face it, the corporate form is basically an institution for
trickle~down economics. It puts the major resources in the
hands of impersonal institutions whose major beneficiaries, and
I'm not knocking it, are, frankly, those that draw salaries,
those ‘that are responsible for the administration of the act,
not the ultimate people who were supposed to be the beneficiaries,
the individuals that lived in the village. And what the act did
from a social engineering point, Mr. van Ness, was to take a
people who were in some senses united by their poverty and
spread them out over the spectrum of economic advantage which is
that which you find in the rest of the... of the economy.

The last point I want to make, Bill made a point of
being politically realistic and I certainly agree with that and
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what Doug 'said that you don't... at least you shouldn't, go any
further than you have to in addressing the structural issues.
But I would also say that political realism needs to

be balanced with a valid assessment of your own actual needs and

what you really need. Lowered expectation, which is, in some sense,

what 1s being suggested, is a self-fulfilling prophesy. There
would not have been an Alaska Native Claims Settlement Act if
there had not been stimulated expectations among the Alaska
Native people. ‘

I think that there will be... Bill very, it seemed
astutely, pointed out to me some of the congressional windows
through which action can come. I'm a little apprehensive about
the Arctic Wildlife Refuge one because you'd have to figure what-
the cost is with respect to if'that legislation goes through
there will be oil company objectives being fulfilled as well as
Alaska Native ones and you're going to have to live with those.
Certainly the '85 review, it seems to mej-is-a good window

‘and when I think, as he says, about the changing.guard.in

Washington, D.C., whether or not Ted Stevens is there in 1991,
I remember who was there in 1969, 1968. Before the act, I don”t
remember him taking a terribly strong role but I do remember Ted
Ted Kennedy taking a very strong leadership role. I don't
think the act could have happened without the support of Kennédy,
And I think, looking at ‘it strictly on longevity tables, Ted
Kennedy is going to be there and if you comé in, as Bill says,
with united positions, you're going to have an audience in Ted
Kennedy and I doubt very much that he's going to be a nondescript

sort of senator at that time.
MR. BERGER: Well, I said we had

had two views of the claims act. I think Mr. Havelock has offered
us a third, if I may say so.
Maybe we could invite one or two others in the time

that we have left this afternoon. I was going to call on Mr.
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Borbridge who, by the way, Mr. Hickok... Don't let me detain you...
But Mr. Borbridge made the point yesterday that you made, that
the Senate version gave preference to subsistence and that got

lost in the works.
UNIDENTIFIED: (INDISCERNIBLE)

MR. BERGER: (LAUGHTER) Yes,

Mr. Borbridge.
MR. BORBRIDGE: Thank you,

Mr. Chairman.
Mr. Hickok yielded the balance of his time to me.

(LAUGHTER)

MR. BORBRIDGE: Mr. Chairman,
I want to hit some of the background of the settlement act just
briefly because we have talked, I think, without a fuller dis-
cussion of several matters that I think, from the viewpoint of
the Native people, need a little more elaboration. I think, in
my opinion, there has been confusion with respect to the term
sovereignty because we have used it in two senses. We have
talked about it in terms of who, which governmental entity
exercises the supreme power which is the highest, the most
powerful or the strongest. It really has not been discussed
by people who were with government in terms of how it relates
to the Indian or Native tribes.

Before doing that, I wanted to touch just briefly on
this matter of the legal status of the Alaska Natives. The
federal government owes the native Americans, of whom the Alaska
Natives are a part, the obligation of its trusteeship, not
because of our poverty or the government's wrongdoing in the
past, but because within the federal system, the government's
relationship with the native Americans are of the highest legal
standing, established through solemn treaties and a series of
judicial decisions and legislative actions. ‘Thus, the treaties
negotiated with Indian tribes in which the United States
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acquired vast areas of land in exchange for its solemn commit-
ment to protect the members of the tribes and their properties
from enchroachment by U.S. citizens is one origin of this trust
relationship. A

Likewise, statutory enactment dating from the
Continental Congress to the present, regulatiﬁg transactions
between U.S. citizens and members of the Indian tribes is, again,
another place from which trusteeship was developed. Innumerable
transactions in which, in the latter part of the 18th century,
the United States imposed a complex and vast array of regulatory
authority over Indians and their property, cbincident with its
assumption of contrdl over the people and property of the Indian

tribes.
It's not to get off on something that is totally dis-

associated from what we~are discussing, but I do want to emphasize

that, again, the history of the Indian tribes, of which we
Alaska Natives are definitely a part of this ehtire, not -only
United States,~but we‘see'Ourselves«as'coming from the native
Americans, the origin of those tribes preceded and antedated
the formation of this country. And thus, when we talk from whence
came the tribes, we must, likewise, look back to'the same
ancient beginnings when we asked, from whence is deri&ed
sovereignty, which isfexercised by those tribes.

We all appreciate... Not being an attorney, I only try
to go‘through a non-technical approach and appreciate that
sbvereignty is a characteristic of a body that is able to
accomplish certain things and that, in our system of go&ernment;
as we have ‘different levels of government, so we haﬁe cdifferent
levels and types of sovereignty that are exercised, but that
those largely'are types of sovereignty that are delegated.

With fespect to the Indian tribes, their sovereignty
is derived from their origin and their beginnings as Indian

tribes when first they were dealt with as independent nations

Accu-Gype Depositions, Ine. 3,
727 “L" Stree, Suite 201 .
Anchorage, Alaska 99501 - ATD - o
(807)276 -0644




Ww 0 NN O O A W N

L N L T N N T o T 1 SR e S S S S
N WD = O W NN Y U EREWN = O

-409-

through treaties, and then, later, with the abandonment of
treaties, beginning in 1871 with executive agreements, and,
likewise in the law, with the change from independent sovereign
nations to that status of dependent nations.

I state this because all of this, in a fashion that
is beginning to emerge from rural Alaska in a much more meaningful
less theoretical sense, has to be viewed as the background and
is the context within which it appears we are going to be
functioning as we come to consider some very practical, precise
amendments or methods of improvement of the Alaska Native Claims
Settlement Act. Thus, in a very broad-scoped way...

Firstly, I was very pleased with Mr. van Ness' comment
because the claims settlement act and the thrust for awsettlement,
the assertion of the land rights of the Native people, began

because the Native people —-.
(OVERLAP TAPE 4, SIDE 1)

MR. BORBRIDGE: ~-- the place
of the discovery of oil and the intrusion or the joining of
other interests, those are matters that have been very well
discuséed. ANCSA, in effect was sort of a compfomise between,
on the one hand, ancient Native land rights whose origins are
traced through the historic factors that I have mentioned and
which land rights were spelled out in the use and occupancy
of the land by the Natives since time immemorial, these rights
collided with the institutionalized views of the members of --

(TAPE 16, SIDE B)

MR. BORBRIDGE: -- the members
of Congress who had their perceptions of what land meant. In
many instances, it meant something that was guantifiable. It
was an economic asset. It had maximum or optimum value when
disposed of on the marketplace at the right time as we follow
the chart of how these things went. Well, all of this... All
of this, the rights and the feelings of the Native people,
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came against and was considered within the institﬁtionalized
views of Congress seeing this in somewhat different terms, and
plus the collision with the state that viewed the assertion of
Native land rights as a threat to their selection rights under
the state constitution. '

The Natives recognized that Congress would ultimately
determine the terms and shape of a land claims settlement. The
Native people came to the negotiating table with their tribal
identity and with their expectations, many of which were shaped
by their culture. In negotiating, the Native representatives
realized that they weren't able to get everything that they
wanted. Sometimes it was necessary to compromise on something
to get it through. 2And as Mr. van Ness indicated, we were.
successful in many of those efforts. .

The Native people, when they first weﬁt to Washington,
D.C., while we talk about some very sophisticated views that
we -advanced, began by explaining-what Alaska Indians, Alaska
Eskimos and Alaska Aleuts are, and where do wé live, and are
we all frozen and, forgive me, Joe, but, do we all live up on
the North Slope, and do we always have .snow there and how can
you live on it... And so we, as we began to try to explain
these things, we took this traditional form, we talked with our
advisors and we began to realize from our attorneys that we had
to translate this into Indian title so we could assert it as a
right. We viewed it as a right because we were... through the
people who were in the villages we were on the land. The land
rights had not been extinguished. |

And it was important to us as a matter of pride, not
only for ourselves but those who would, likewise, enjoy whatever
benefits might be derrived from ANCSA because, again, we wanted
to be sure that all people, Alaskans as well as those in
Congress, viewed this as an assertion of land rigﬁts.and not

our seeking of a handout. So these ancient rights were translated
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into the specialized concept that arises out of Indian law,
aboriginal rights or Indian title, and we pfesented this to
Congress. Congress began to say to us, the members, that we
are not actually negotiating. Now, this time they did use
sovereign. "We are the sovereign and we determine..." We
resisted that very vigorously and, I think, very effectively.

It's hard to measure at this point, given all of this
background, the strength and the vigor of the current movement
today, in 1984, as it relates to this sense of tribalism, this
sense of a desire to exercise sovereignty. The recognition that
tribalism, the existence of a tribe, is dependent, to a large
extent although not solely, on a land base.

Thus, as I look at our expectations back in '71, we
were impelled by a sense of urgency of crisis, of land losses
that were being incurred or had been incurred by state selections.

I haven't had the opportunity to state further that
there certainly was a partnership of effort at various points
with the state of Alaska. However, the Alaska Natives had to
drag the state into a partnership with us, kicking and screaming.
The state had initiated the suit, Alaska versus Udall. And here,
this, frankly, isn't so much for your benefit. All of you know
this but I think there are other people, Alaska Natives, who are
dealing with some of the matter to which I alluded, who I hope
will look carefully back to the history of ANCSA, not only
with respect to provisions but how things were accomplished so
that they can suit this and perhaps even improve on how they
intend to deal with the improvement of ANCSA and, for that matter,
with the steps toward the formalization, the revitalization of
their tribal governments, if this is what the people should
determine they desire, and the exercise of sovereignty incident
to that status.

And all I wanted to say was that, on several occasions,
we had not only a suit by the state of Alaska which was intended
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to break the land freeze on which the Natives triumphed, like-

wise the state of Alaska challenged the basis for our two
percent overriding royalty worth half a billion dollars, billion
dollars, and again, the Natives prevailed. The point being
that it was possible for us as we did, to be, on the one hand,
partners with the state because on a number of occasions and as
to a number of provisions, the state of Alaska did work closely
with us where we sought a commonality of interest. And at the
same time, we were adversaries on certain of the points.

o Likewise, too, Chairman Aspinall, following passage
of the act, sponsored a proposed amendment to ANCSA thch,
ostensibly, was intended to cure technical defects. In the
viewpoint of the Natives it was addressing substantive issues
and, with some' help from Congressional friends, we had it killed.

I guess what I'm saying, essentially, is that it's
possible, in the process of Native people seeking the kind of
objectives‘that we had in mind when we sought the enactment of
ANCSA, to encounter some of the‘most powerful, sohpisticated
opposition and, with the aid of friends and others sympathetically
inclined with our views, to still +triumph over those.

I guess all I'm saying, Mr. Chairman, is on the one
hand there was a land claim because the Native people began to
assert their rights. After we asserted it; the social sciences
engineers had a crack at it, but you didn't have a crack at
anything until we got the ball rolling. Then, at that point,
we began to get input. And all I am emphasizing, again, is
that what we see with respect to the desire to revitalize tribal
bodies, exercise sovereignty, has a dignified history that
precedes the formation of our country. 2And when we see it
happen today, whatever we may incline toward the improvement of
ANCSA, and I agree with Mr. Peterson it needs improvement.,. I
have more gray hairs than him and I expect him to accomplish

this... And I appreciate Mr. van Ness' approach because I think
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ultimately that's where we're going to end up. Specifically,
what can we accomplish?

All of this has a context of things that are happening
in rural Alaska.

Thank you, Mr. Chairman.

MR. BERGER: Thank you, Mr.
Borbridge. ' |

Might I suggest how we proceed now. We have been
adjouring here about 4:15 or 4:30. This is the bingo hall and
the tables are needed for bingo, which commences within an hour
or two I gather. And it makes just about a long enough day I
think. But perhaps I might make one or two suggestions about
tomorrow. )

First of all, perhaps we could try to convene again
about 9:15 a.m. Then maybe you might allow me to call on those
who... and I apologize to all three of you gentlemen that I
haven't reached you yet... Mr. Hope, Mr. Starr and Mr. Paul, to
offer their thoughts and to ask some pointed guestions of our
panel of experts and... Mr. Peterson, if you have further ques-
tions, we'll reach them then. Mr. Mallott and Mr. Johnson, of
course, if you have further thoughts, we'll want to hear from
you and, of course, from Mr. Upicksoun.

Could I just say before we adjourn, Mr. Peterson said
he hoped this commission would pay as much attention to what
the people in the villages say as we're paying to this group of
people, notable people, assembled here this week and next week
and the week after. Yes, we are. In fact, Don Mitchell suggested
that this commission should hear from the experts, if éll of you
are willing to accept that designation, and then go to.-the
villages and hear what people had to say. &and so that's what
we intend to do.

We've already been to two villages but we expect to

go to many more after these three weeks of overview sessions are
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over.

Mr. Borbridge just alluded to something that keeps
coming up and I think it would be a mistake to try to ignore it.
Mr. Borbridge said yesterday that he thought sovereignty would
be the issue of the '80s. The... Mr. Jones put exactly the
opposite case. He said, "Well, we don't need any governments
that are ethnically or racially defined. We don't want anything
that smacks of the reservation system of the Lower 48. Govern-
ment is public government and eVeryone shares equally in that
government. It applies to all," and that's a view that you
find in the United States. You find it in Canada. In Canada,
people say, "Well, why can't we all be Canadians together? 7You
know, my father came from Ifeland and he did this and he did
that and now we're all equal as Canadians," and I'm sure this is

what you've heard a thousand times over. But in Canada, an

-all-party committee of the House of Commons last November,

representing all parties, unanimously decided that the Native
people of Canada should be recognized as a third order.of‘
government. We have the federal government, the provinces which
are the équivalent of the states, and, they said, a third order
of government, Native government. 

Now,—whether that will, ultimately, find its way into
legislation remains to be seen but it certainly is an expression
of, or, a commitment in the broadest sense by all the political
parties. ©Now here in Alaska, people keep saying, perhaps they
shouldn't be saying it, perhaps the idea has no future, but they
keep saying, "We want our own government." They're taiking
about political institutions that have certain powers to
regulate their own affairs, certain powers of taxation and so
on. Mr. Johnson said... He said, "Well, perhaps we éan
achieve those same objectives through ANCSA, through an astute
use of the powers we already have, an astute use of the influence -

we have. Perhaps we can insure that our people are free to make

Accu-Gype Depositions, Ine.

| 727 L” Street, Suite 201 . amD--
Anchorage, Alaska 89501
(907)276 -0544




Ww 00 N O ;0 bW N

[ I L T N T N T N N T T e S S S e o S WO
(5 N = N VA I e = B Vo B o o AN N B o ) T & 2 BN -GN 71 B N TR S o |

-415-

the choices that seem important to them out in the villages."
That's another view.

But perhaps some of you that have considered this and
know, I suppose, the opposition that such a notion might attract
in Congress or among the general public... might just consider
it. It might as well be faced. It seems to me that some people
... Mr. Borbridge, when you talk about tribal government you're
talking about a political institution in which Native people
participate and, in a sense, has a government-to-government
relationship with the federal government and the states. And
that is what President Reagan said in his statement in January
last year. He said, "We recognize the sovereignty of Indian
governments and we acknowledge that we deal with them'on a
government-to-government basis." Now, has that notion got a
future? - If it has a future in the Lower 48, is it something
that will get nowhere in Alaska?

Maybe tomorrow, and I hope we can... I know you're
all busy, but those of you from out of town have not quite as
good an excuse as others from not being here, but I know some
of you can't be here the whole time. But you might take a
kick at that and tomorrow Mr. Hope, Mr. Starr and Mr. Paul,

I promise that we will get to you right away. But we did have
these distinguished people here and I thought we should call
on them.

Mr. Hope?

MR. HOPE: Mr. Chairman, are
we going to be on television tomorrow? I need to know how to
dress.

(LAUGHTER)

MR. BERGER: Well, I think
you look just fine.

So, could we try for 9:15 and see how it goes?

(HEARING ADJOURNED)
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